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THE PURPOSE OF THIS MANUAL 
AND TRAINING SUGGESTIONS 

T he first step in the preparation of a rate case for trial 
before a state or Federal regulatory tribunal is to 
determine the most effective kind of evidence that can be 
offered in support of the major allegations, or assertions, 
of the complaint. In other words, what kind of evidence 
shall the complainant present to the Commission to prove 
conclusively that the rate assailed is unreasonable, unduly 
prejudicial, or otherwise in violation of the statute? What 
elements and what factors, surrounding the particular rates, 
is the Commission going to consider as most vital and con- 
vincing in making its decisions? 

The purpose of this text is to provide answers to these 
questions. Doing so entails discussing the important rate- 
making principles which have been established by the court, s 
and the Commission and making application of them under 
the class of cases that most frequently are the subject of 
formal complaint before the Commission. 

Before undertaking this, however, attention is directed 
briefiy to the important basic principles of the law of evi- 
dence, with especial emphasis on the burden of proof, and 
the doctrines of res judicata and stare decisisj both of which 
are explained in the text. Next, the rate-making principles 
are treated in connection with the class of cases in which 
they most frequently appear, namely, in cases involving the 
reasonableness of rates. 

For men interested in work of this character the text 
provides reading which is intensely interesting as well as 
intensely practical. The fact that the discussion is pro- 
fusely iliustrated by quotations from Supreme Court and 
Interstate Commerce Commission decisions serves not only 
to impart a feeling of confidence in the soundness of the 
author’s views, but likewise to give added zest to the pur- 
suit of a subject to which it is so evident that many of the 
most able men in the country have given and are con- 
tinuing to give their best efforts. 
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Chapter I 

KINDS OF RATE CASES 

T he skill with which the evidence is selected vitally 
affects the outcome of a rate case before the Inter- 
state Commerce Commission. Thus, evidence that 
is material and convincing in one case may be wholly 
irrelevant and inadmissible in another. The intelligent 
presentation of evidence requires an intimate knowledge 
of the different kinds of rate cases and of the most effec- 
tive grounds of proof in each. 

The problem of suiting the evidence to the case pro- 
vides the subject of this and the two succeeding manuals. 
The various grounds of proof, which are effective in cases 
arising under the principal sections of the Interstate 
Commerce Act, are explained and illustrated in these 
three manuals. The first two are devoted to grounds of 
proof in cases arising under Section 1 of the Act, while 
the third deals with cases under Sections 2, 3, 4, 6, 13, and 
15, of the Act. Throughout these manuals, the Interstate 
Commerce Act is for convenience, frequently referred to 
as “the Act,” and the Interstate Commerce Commission 
as “the Commission.” 

Definition, of a Bate Case. The term “rate case” ordi- 
narily means a case brought by a complaint before the 
Interstate Commerce Commission, assailing the freigh t 
rates on certain articles of commerce which are being 
transported by railroad from points in a single state or in 
a number of states to points in some other state or states. 
The practice before the Interstate Commerce Commis- 
sion is employed as the standard, but the same procedure 
is appropriate in conducting rate cases before the state 
commissions. 


1 



2 PROOF OF UNREASONABLENESS 

Jurisdiction of the Interstate Commerce Commission. The 
Interstate Commerce Act gives the Commission power to 
prescribe rates, or fares for the transportation of ; passen- 
gers as well as freight by railroad; oil and other liquids, 
except water, by pipe line; telegrams by wire or by radio. 
It also gives the Coimnission power to prescribe charges 
for the delivering, storage, and handling of property. In 
addition, the Jurisdiction of the Commission applies when 
there is a movement partly by rail and partly by water.® 
The Commission also has authority to prescribe through 
routes, and to fix the divisions of the rates, fares, and 
charges which each of the carriers participating in joint 
rates sliall receive.® 

The fixing of joint rates plays an important part in a 
proceeding brought for the purpose of requiring the es- 
tablishment of through routes, but the fixing of divisions 
of such rates requires a special kind of rate case in which 
the carriers are the principal parties. The shipping pub- 
lic, as such, has no concern in rate division cases unless 
it happens to be financially connected with one of the 
contending lines of railroad. 

Kinds of Rate Cases. In this manual the discussion is 
confined, generally, to cases involving rates for what is 
known as “line-haul” movements of freight by railroad, 
as distinguished from the special charges incident to the 
receipt and delivery of freight before it is ready to be 
hauled or after it is tendered by the carrier at destination. 
No attempt is made to describe the grounds of proof in 
cases involving the many other subjects that the Com- 
mission deals with on formal complaints, such as the 
charges for demurrage, track storage, refrigeration, rules 
and regulations governing the transportation of explo- 
sives and baggage, and the marking, packing, and loading 
of property.® 


<D Interstate Commerce Act, Sec. 1, pars. 1 and 2. 

<D Interstate Commerce Act, Sec. 1, par. 4, 

0 Interstate Commerce Act, Sec. 1, par. 6. 
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There are three bases upon which rate cases may be 
identified : 

1. From the standpoint of tariff publication. 

2. From the standpoint of the territories of origin and des- 
tination. 

3. From the standpoint of the sections of the Interstate Com- 
merce Act alleged to have been violated. 

On Basis oj Tariff Involved. A rate case may derive 
its name from the method in which the rates in question 
are published. Tor example, in Central Freight Associa- 
tion Territory there is a class tariff that contains a scale 
of rates in table form, graded according to distances, with 
varying rates for each of the six classes. In a case involv- 
ing an article taking a class rate in this scale, for reasons 
explained later, the evidence would be directed at the 
rating of the article itself, and not at the rate. 

Class-Rate Cases. A class-rate case may involve the 
rate on one article taking a class rate, or it may embrace 
the entire class scale on all articles listed in the governing 
classification. In like manner, a class-rate case may be 
brought with respect to single points of origin and desti- 
nation, such as Columbus, Ohio, or Indianapolis, Ind., or 
it may involve the entire graded scale on aU articles in 
the territory in which the scale applies. A case such as 
the latter affects all communities within the territory and 
is necessarily a proceeding of vast scope and importance. 
A class-rate case rarely involves the percentage relation 
of one class to another, such as the relation of sixth class 
to first class. 

Classification-Rating Cases. A class-rate case is 
distinguishable from a classification-rating case. In a 
classification-rating case the issue is whether a certain 
article is or is not accorded an unproper rating in the 
classification. This type of case also is of major impor- 
tance. Rarely is the entire classification under investiga- 
tion. The only case on record which involves the entire 
classification is the one known as the Consolidated Classi- 
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fication Case.® In that case, an attempt was made to 
obtain uniformity in the list of articles, packing require- 
ments, package descriptions and rules, in the three major 
classifications, namely, the Official, Southern, and West- 
ern. The magnitude of that proceeding is indicated by 
the fact that an entire volume of the Commission’s re- 
ports, Volume 54, is devoted to that case. 

A classification-rating case may be regarded as a special 
type of rate case having the peculiar property of not 
bringing into issue any particular rate. A change in the 
classification of an article usually makes a change in the 
rates to be charged on that article. Of course, the classi- 
fication itself, with minor exceptions, contains no rates. 

Commodity-Rate Cases. A commodity-rate case de- 
rives its name from the fact that a particular article is 
accorded a special rate, which is different from the class 
rate. Except where the tariff by an alternative provision, 
makes a lower class rate supersede a higher commodity 
rate,® it takes precedence over the class rate which, in 
the absence of the commodity rate, would apply on the 
article. Commodity rates are usually lower than the cor- 
responding class rates, and are frequently carried in sepa- 
rate and special tariffs each dealing with a single article 
or only a few related articles. For example, wherever 
there is a substantial movement of coal, the rates are car- 
ried in commodity tariffs and are much lower than the 
class rates on coal. A large percentage of the individual 
rate cases brought before the Commission involve com- 
modity rates on one or more special articles between 
restricted areas of origin and destination. For example, 
such a case might involve the rate on iron pipe from 
Youngstown, Ohio, to Milwaukee, Wis., and this would 
be typical of the simplest type of commodity rate case. 

There are instances where commodity rates exceed the 
'contemporaneous class rates between the same points, but 

®54I.O.C. 1. 

® Porter Cane, 15 I.C.C. 1, 5. 
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the Commission has frequently said that such situations, 
while not unlawful, require special justification to war- 
rant their continuance.® 

Special Service Cases. The tariff publications give 
rise to other forms of cases based upon the rules, regula- 
tions, and practices prescribed in the tariffs in connection 
with both class and commodity rates'. Among the more 
important cases of this character are those involving the 
“transit” rules, which govern the stopping of articles in 
transit for further process of manufacture and the like. 
For example, the involved and lengthy rules governing 
“transit” on grain, cotton, and lumber, are familiar sub- 
jects of dispute between shippers’ and carriers’ agents. 
Other eases involve the rules governing diversion and re- 
consignment of carload freight. The provisions govern- 
ing the routes over which joint rates apply, often give 
rise to so-called “misrouting cases” where the tariff nam- 
ing the joint rates fails, for example, to provide specific 
routing in connection with a joint commodity rate. 

Investigation and Suspension Cases. Tariff pub- 
lication gives rise to what are known as “suspension” 
cases growing out of tariffs that contain rates which have 
been published to become effective in the futiue, but 
which the Commission has “suspended.” The order of 
investigation and suspension, issued by the Commission, 
may suspend the effective date of a class rate, a classifica- 
tion rating, a commodity rate, or of a tariff rule governing 
transit, reconsignment, routing applicable in connection 
with joint rates, demurrage, or any other special service. 

On Basis of Territory Involved. The size of the terri- 
tory embraced in a rate case is indicative of the extent 
of proof that must be offered. A rate case which embraces 
but one point of origin, one point of destination, and one 
commodity, requires comparatively simple proof and a 
short record. A case embracing the class or commodity 
rates in a large area, such as Southern Territory, or West- 

<5 Indiotmtpolis! Freight Bureau €&se, 15 I.C.O. 367, 369. 
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ern Trunk Line Territory, requires elaborate presentation 
and the hearings ordinarily consume several weeks de- 
voted to the taking of testimony. 

The more extensive a case is in point of area and the 
number of commodities considered, the more complex and 
difficult becomes the subject of proof. The major cases, 
such as the larger class-rate cases, require a close investi- 
gation into the net operating revenues of the carriers in 
the territories involved. This class of evidence is seldom 
touched upon in the simpler cases, such as one involving 
the rate on iron pipe from Youngstown to Milwaukee. 
Thus, proof which would be vital in the major cases 
would be immaterial and inadmissible in small cases. 
Comparatively few rate cases are large enough to affect 
seriously the operating revenues or general balance sheets 
of the defendant carriers. 

On Basis of Section of the Act Involved. Rate cases 
may also be classified according to the sections of the 
Interstate Commerce Act that are alleged to be violated. 
Certain key words and section numbers are commonly 
used in interstate commerce rate practice to denote the 
kind of ease in issue. 

Section 1 Cases. A Section 1 case means a case in 
which the rates are alleged to be unjust and unreasonable 
in violation of Section 1 of the Act. 

Section 2 Cases. A Section 2 case means one in which 
the issue is unjust discrimination under Section 2 of the 
Act. 

SEC^^g- 3 Cases. A Section 3 case is one involving 
undue'^ prejudice to the complainant and his traffic and 
undue preference of others and their traffic. 

Section 4 Cases. A Section 4 case is one involving a 
rate to an intermediate point which is higher than the 
rate to a farther distant point or one in which the joint 
single-factor rate between two points exceeds the aggre^ 



KINDS OF RATE CASES 


7 


gate of the intermediate rates between the same points. 
These provisions of Section 4 are known respectively as 
the long-and-short-haul provision of Section 4, and the 
aggregate-of-intermediates provision of Section 4. 

Cases in which the carriers are seeking, by an applica- 
tion to the Commission, to be relieved from the provi- 
sions of Section 4 of the Act, that is, to be permitted to 
charge higher rates to intermediate points than to farther 
distant points, are known as “Fourth Section Applica- 
tion cases.” Frequently these applications are set for 
hearing in connection with formal complaint cases which 
may embrace issues under other sections of the Act, such 
as Sections 1 and 3. 

Section 6 Cases. A Section 6 case is one in which the 
complaint alleges that the rates charged on certain ship- 
ments are not those applicable under the published tariffs, 
and are therefore illegal. For example, the carrier’s tariff 
may name a specific rate on iron pipe which is higher than 
the rate on culvert pipe. A complaint that the higher 
rates were assessed on certain shipments of culvert pipe, 

. on which the lower rates were legally applicable under 
the tariff description, would be a Section 6 case. 

Section 6 of the Act is the section which provides that 
the tariffs or rate schedules shall be filed with the Inter- 
state Commerce Commission under rules® prescribed by 
that body. Therefore, this example comes within the pro- 
visions of Paragraph 7 of Section 6 of the Act which pro- 
vides that the published schedules shall be strictly ob- 
served. In Section 6 cases, the questions usually concern 
points of law and therefore legal rules of interpretation 
are applied. 

Section 13 Cases. A Section 13, or “Shreveport,”® 
case is one in which there is an allegation that the in- 
trastate rates within a state cause undue preference of 

S I.C.O. Tariff Circular 18-A. 

These so-called Shreveport cases take their name from tke Louisiana city of 
that name, which was interested in one of the leading cases, 2S4 U. S* 34.2, in- 
volving diserimination of intrastate rates against interstate commerce. 
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mircEstaxe commerce and “unjust discrimination against 
mterstate commerce.” In these cases the Commission 
may fix the state rates, “the law of any State or the de- 
cision or order of any State authority to the contrary 
notwithstanding. 

Section 15 Cases. Section 15 cases are those involv- 
ing the establishment of through routes and joint rates, 
the “Investigation and Suspension” of tariffs, the “allow- 
ance to an owner for services” rendered by him in con- 
nection with the common carriage of his traffic by rail- 
road, and the “misrouting” of shipments.® 

Finance Cases. Rate cases are sometimes combined 
with other cases arising under other sections of the Inter- 
state Commerce Act, and more particularly with those 
known as finance cases. The Bureau of Finance, as a 
separate unit of the Commission, handles the following 
matters: 

1. Applications for certificates of public convenience and ne- 
cessity for the extensions of lines of railroad, or the con- 
struction of new lines of railroad.® 

2. Application for permission to issue securities of a railroad 
corporation.® 

3. Applications by carriers for loans of money from the gen- 
eral railroad contingent fund.® 

4. Applications for permission to retain earned income in ex- 
cess of the fixed fair rate of return.® 

Valuation Cases. Although the valuation of a car- 
rier’s property used for common carrier purposes, often 
becomes an element of great importance in general rate 
eases where the income of the carriers is likely to be seri- 
ously affected as a result of the case, and although the 
Commission’s valuations are often used as evidence in 
such cases, it is improbable that a valuation case, under 
Section 19a of the Interstate Commerce Act, would 

<T) Interstate Commerce Act, Sec. 13, par. 4. 

<D Interstate Commerce Act, Sec. 15, pars. 3, 7, and 8, respectively. 

(D Interstate Commerce Act, Sec, 1, par, 18. 

<i) Interstate Commerce Act, Sec. 20a. 

<D Interstate Commerce Act, See. 15a. 
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ever be combined with, a rate case. The valuation work 
is carried on by a separate unit of the Commission and 
in the cases growing out of this work there is in issue the 
physical valuation made by the Commission’s field forces 
and reported by them to the Commission. In valuation 
hearings the carriers have an opportunity to attack the 
final valuation figures which have been reported by the 
Valuation ‘Bureau. The nature of the proof in such a 
case is entirely different from that presented in rate cases. 
The final values fixed by the Commission in valuation 
cases may thereafter be used as evidence in appropriate 
rate cases. The importance of Commission-made valua- 
tions in the rate cases of major scope is steadily grow- 
ing. Proof of this kind, when offered, is indisputable 
because the Commission’s final valuations are fixed as if 
by statute. 

General Rate Structure Investigations. Occasionally 
complaints in a certain territory are so numerous as to 
involve the entire rate adjustment, and the Commission 
may then order a general investigation of the subject 
upon its own motion. In that event, the Conunission 
orders the individual complaints consolidated with the 
general mvestigation, and in this way a complainant, in 
a relatively small complaint, may find himself thrust into 
the midst of a proceeding of immense proportions. Since 
the passage of the so-called Hoch-Smith Resolution by 
Congress,® the tendency toward the holding of general 
and consolidated investigations has been growing. 

Peacticax, Application 

ProWem. There is a heavy movement of plaster and gypsum 
products from Centerville, Fort Dodge, and G^sum, Iowa; from 
Alabaster and Grand Rapids, Mich; the Port Clinton, Ohio, district, 
to destinations in Illinois, southern Wisconsin, northwestern Indiana, 
and on the west bank of the Mississippi River. The distances to the 
competitive points over the direct routes range from 200 to 594 
miles, while the distances over the circuitous routes are from 262 
to 765 miles. 


<D January 30, 1925. 
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The circuitous lines, through their tariff publishing agents, apply 
to the Commission for authority to publish rates via the circuitous 
routes to meet the rates of the direct routes at competitive desti- 
nations, and to maintain higher rates at points intermediate to such 
destinations. The Commission, in 122 I. C. C. 747, granted the 
relief requested. If you were asked v/hat kind of a rate case this 
was, how would you describe it? 

Solution. This is a Fourth Section Application Case. On page 
7, it is explained that cases in which carriers are seeking to be 
relieved from the provisions of Section 4 of the Act, that is, to be 
permitted to charge higiier rates to intermediate than to more dis- 
tant points, are known as Fourth Section Application cases. 



Chapter II 

LEGAL PRINCIPLES IN RATE CASES 

T here are three basic principles or doctrines in 
jurisprudence that are also factors of primary sig- 
nificance in rate eases before the Interstate Com- 
merce Commission. These principles are commonly 
designated as follows: 

1. Burden of proof. 

2. Res judicata, 

3. Stare decisis. 

The application of these principles to rate cases has an 
important effect not only upon the presentation of evi- 
dence in such cases but upon the jurisdiction which the 
Commission will assume over complaints alleging viola- 
tions of the Interstate Commerce Act. As the discussion 
in this chapter, which is devoted to an explanation and 
illustration of these principles, provides the necessary 
introduction to the subject of grounds of proof, it is of 
fundamental value. 

Burden of Proof. The burden of proof is the obligation 
imposed upon the party, who alleges the existence of the 
fact or thing necessary in the prosecution or defense of 
an action, to establish it by proof. “Burden of proof” is 
a mere figure of speech. It means the burden of estab- 
lishing a case. It is a well-settled rule of law that this 
burden remains imchangeable through the entire case, 
exactly where the pleadings originally placed it. In other 
words, the burden of proof is created by the pleadings 
(complaint) and remains unchanged throughout the trial 
of the case. It is often confused with the expressions pre- 
ponderance of the evidence or weight of the evidence. 


11 



12 PROOF OF UNREASONABLENESS 

The preponderance or weight of the evidence may 
shift constantly as one scale of justice preponderates 
over its feUow during the course of the trial, but the 
burden of proof always remains upon the party who 
has the af&rmative of the issue. 

Rates Increased Since 1910. The burden of proof in 
rate cases becomes a. matter of importance by reason of 
the special provision in Section 15, paragraph 7, of the 
Interstate Commerce Act with respect to rates increased 
after January 1, 1910. This provision reads: 

At any hearing involving a rate, fare, or charge increased after 
January 1, 1910, or of a rate, fare, or charge sought to be increased 
after the passage of this Act, the burden of proof to show that the 
increased rate, fare, or charge . . . . is just and reasonable shall 
be upon the carrier .... 

\\Tiile this provision was enacted with the provision for 
the suspension by the Commission, of tariffs containing 
changes in rates, it has application in all cases involving 
increased rates, fares, and charges. 

Prior to the enactment of this “burden-of-proof” pro- 
vision, the obligation always rested upon a complainant 
to prove that the assailed rate, fare, or charge, was unrea- 
sonable, and the rule of common law still prevails with 
respect to rates, fares, or charges which have not been 
increased since 1910. 

As a practical matter it would be difficult to find, now, 
any rate which has not been mereased smee 1910. There 
have been two general nation-wide increases in rates, 
fares, and charges and one general reduction since that 
year. On June 25, 1918, by General Order No. 28, issued 
by the Director General of Railroads, there was a general 
increase of 25 per cent, with specific increases on certain 
commodities such as coal and livestock. Effective August 
26, 1920, as a result of the Commission’s investigation in 
Ex Parte 74,® a second general increase was applied which 
in general made percentage advances in the several large 
rate regions. Effective July 1, 1922, the Commission re- 


Kates of 1920, 58 T.C.C. 220. 
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quired a horizontal reduction of 10 per cent, in a proceed- 
ing known as Reduced Rates, 1922® 

As a matter of theory it may be argued that m every 
case subsequent to the general increases of 191S and 1920, 
the burden of proof has been and will be upon the car- 
riers, but as a practical matter this argument is fruitless. 
It is doubtful whether the burden of proof provision 
could be construed as embracing acts of the Director Gen- 
eral during the period of the World War. hloreover, the 
fact that the Commission itself ordered the increase of 
1920, is in itself sufSeient, in the judgment of the Com- 
mission, to overcome any technical burden of proof that 
the Interstate Commerce Act® may place upon the car- 
riers. These doubtful points were raised and argued at 
length during the period 1918 to 1921, and it would be a 
waste of time again to urge the question of burden of 
proof based upon the general increases of 1918 and 1920. 

Investigation and Suspension Cases. The statutory 
burden of proof becomes important in Investigation and 
Suspension cases, arising out of the suspension of tariffs 
by the Commission. The Commission requires that the 
respondent carriers in such cases proceed first in the pres- 
entation of evidence. In other complaint cases where the 
rates have been increased since 1910 by amounts other 
than those authorized in General Order No. 28 and in 
Increased Rates, 1920, the burden of proof is upon the 
carriers, even though the complainant is called upon first 
to introduce his evidence. 

Burden oj Proof Applies Only to Reasonableness. The 
statutory burden applies only with respect to the “rea- 
sonableness” of the increased rate (Section 1 cases). In 
complaint eases under Section 3 of the Interstate Com- 
merce Act, where there have been specific increases since 
1910, and where there are allegations of undue preference 
and prejudice, the burden of proof is upon the carrier 

® 68 I.C.O. 676 : 78 I.C.C. 189. 

<D Sec. 15, par. 7. 
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only with respect to an additional allegation of unreason- 
ableness under Section 1. There is no burden upon the 
carrier in Section 3 cases with respect to an allegation of 
undue prejudice. The Interstate Commerce Act places 
this burden on the carrier only “to show that the in- 
creased rate ... is just and reasonable.” The words 
just and reasonable are peculiar to Section 1 of the Act, 
and do not appear in Section 3 of the Act which prohibits 
undue preference. 

In Investigation and Suspension cases under Section 15 
of the Interstate Commerce Act, where the carrier is un- 
dertaking to justify the proposed increases in rates, a pro- 
testant may bring an issue of undue preference. That is, 
he may protest the suspended schedules on the ground 
that they will create an undue preference of his competi- 
tor and subject himself to undue disadvantage. 

While the cari’iers have the affirmative of the issue and 
proceed first in ‘T. & S.” cases it is doubtful if the affirma- 
tive extends other than to the measure of the rate sought 
to be increased. It is true that decisions of the Commis- 
sion have been found which hold that the burden of proof 
is upon the carrier also to show that no undue preference 
will result.® The carrier, however, could not in fairness, 
be required to prove the impossibility of an unexpected 
result of its proposed act. The carrier should not be ex- 
pected to prove the nonexistence of competition between 
all of the shippers who might have occasion to use the 
rate, should it become effective. The experienced practi- 
tioner will not place too much reliance upon the Commis- 
sion’s decision in the Wickwire Steel Co. Case. So far as 
is known the courts have not passed upon this question 
and until they do the doctrine of the Commission may be 
regarded as shrouded with doubt. 

Res Judicata. Matters once determined by a court of 
competent jurisdiction cannot be questioned in a subse- 


<D Wiclcwire Steel Co. Case, 30 I.C,G. 415. 
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quent case ; and when a judgment in a former case is pro- 
duced, it is conclusive evidence that no cause of action 
exists. This is the doctrine of res adjudicata, or judicata, 
as laid down by the Supreme Court of the United States.® 
It means that if an action is brought and a final judgment 
is rendered, the parties are precluded from bringing the 
same question in a like action. 

The rule or doctrine is founded upon two maxims of 
the law; first, that a party should not have to defend the 
same cause twice, and second, that it is for the public 
good that there be an end to litigation. 

In order to establish a plea of res judicata there must 
generally be an identity of parties, of subject matter, and 
of cause of action.® 

With respect to rate cases before the Interstate Com- 
merce Commission, it is commonly stated that there is no 
application of res judicata in the Commission's practice. 
This general statement is somewhat misleading and too 
broad. It is incorrect when applied to awards of repara- 
tion based upon particular rates charged upon particular 
shipments and it may or may not be correct as to ship- 
ments which may move subsequent to a decision.® 

For example, suppose the Commission should find that 
the rate on ten shipments of iron pipe from Youngstown 
to Milwaukee, which moved over a certain route on cer- 
tain dates, was unreasonable, and issues an award of 
reparation on a basis found reasonable for the shipments. 
Then a new complaint is filed by the same party, again 
attacking the rates on the same shipments. There is no 
question that a plea of estoppel® made by defendants by 
reason of the former adjudication, ought to be sustained 
by the Commission upon the ground of res adjudicata. 

CTomivell V. Sac Count}/, 94, U. S. 351, 357. 

CD TTorrhs* and Phrases, Vol. 7, p. 6125-6130. 

(Din the Waeo Freight Bureau Case, 19 I.C.C. 22, 24, the Commission found 
that the shipments upon which reparation was being sought, moved prior to the 
decision in a previous case, involving identical shipments and tariffs. The Com- 
mission therefore held that it must adhere to its interpretation of the tariffs in the 

^^^'0 A* p*Iea of estoppel is a plea which neither admits nor denies the facts alleged 
by the plaintiff, but denies his right to allege them. 
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On the Other hand, had the above shipments moved in 
Alay, 1918, and a new complaint been filed covering ten 
other shipments made m July, 1918 (the 25 per cent ad- 
vance under General Order No. 28 became effective on 
June 25, 1918), the defendant’s plea of res adjudicata 
would be denied by the Commission because of the 
change in rates and also because it had made no finding 
with respect to the new shipments. Likewise, a prayer of 
the complainant, asking that reparation be awarded on 
the subsequent shipments on the basis of a rate, say of 40 
cents, found reasonable on the first shipments, and rely- 
ing upon the doctrine of stare decisis, would be denied. 
The doctrine of stare decisis is explained later but it 
should be noted here that the fact that a rate of 40 cents 
was reasonable in May, 1918, would not bind the Com- 
mission to stand upon its previous decision and find that 
the same rate was also reasonable in July, 1918. 

Many questions of fact arise, however, which necessi- 
tate interpretations of the Interstate Commerce Act by 
the Commission. Its administrative rulings® upon such 
questions have the force of decisions of lower courts and 
should stand until changed by the Commission or re- 
versed by decisions of the federal courts. These adminis- 
trative rulings are seldom disturbed and are never over- 
ruled without serious deliberation. 

Stare Decisis. The legal doctrine of stare decisis means 
that when a point of law has been settled once by judicial 
decision, it forms a precedent for the guidance of courts 
in similar cases. Adherence to this legal doctrine is neces- 
sary in order to preserve the certainty and stability of our 
jurisprudence. It is a rule affecting the practical admin- 
istration of justice.® 

Since the Commission is the only Federal tribunal of its 
kind in the United States, and since its decisions on ques- 
tions of law are not binding upon the Federal or state 


CD I.C.O. Conference Rulings Bulletin No. 7. 
© Mead v. McGrew, 19 Ohio St. 55» 62. 
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courlS; it may be said, in this sense, that the doctrine of 
stare decisis has no application with respect to the Com- 
mission’s decisions. Decisions of the Commission do not 
form a part of our corpus juris or judicial law of the coun- 
try. Nevertheless the Commission® has held that, while 
it is not bound by this doctrine, when a matter has been 
fully considered once and decided it must be regarded as 
settled, unless it appears from new facts presented that 
the Commission was wron^. In, the Schmidt & Sons Case, 
the Commission’s expression fails to point out the distinc- 
tion between stare decisis and res ad judicata. The latter 
applies to causes of action involving questions of fact 
principally, while stare decisis is a doctrine respecting 
questions of law exclusively. 

Moreover, in two respects the doctrine of stare decisis 
does apply in Commission practice. In numerous cases 
the Supreme Court of the United States has finally inter- 
preted the Interstate Commerce Act and the powers and 
duties of the Interstate Commerce Commission under it. 
The Commission has always attempted to follow strictly 
the doctrine of stare decisis with respect to such ques- 
tions. Again, the Commission, being the official reposi- 
tory of tariff publications, has made numerous decisions 
with respect to such tariffs. Often similar questions have 
been presented to federal courts and they frequently fol- 
low the decisions of the Commission, thus recognizing the 
force of its expert decisions upon such questions. A strong 
effort is made within the Commission to preserve the 
integrity and stability of such decisions and this is, in 
substance, the application of the very principle of stare 
decisis. 

Practical Application 

Problem. The Chicago & North Western Ry. and the Chicago, 
Milwaukee & St. Paul Ry. proposed to increase the rates on lumber, 
in carloads, from Chicago, 111., and points taking the same rate, to 
destinations in Illinois and Wisconsin. Upon protest of the Edward 


(Tl iSolimidt d? SonB CasB, 23 I.C.C. 684, 685. 
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Hines Lumber Co., of Chicago, the proposed rates were suspended. 
Ill the hearing before the Commission, what burden rests upon the 
carrier to justify its action to increase the rates and to obtain the 
approval of the Commission to permit the increased rates to become 
effective? 

Solution. The burden rests with the carrier to prove that the 
increased rates are just and reasonable. Where carriers can prove 
this to the satisfaction of the Commission, the order of suspension 
will be vacated and the increased rates become effective. 
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PROOF OF UNREASONABLENESS 
UNDER SECTION 1 

T he complaint that rates are unreasonable and in 
violation of Section 1 of the Act is one of the most 
common as well as one of the most important 
allegations encountered in rate cases. The grounds of 
proof in cases involving such a complaint are so numer- 
ous and important as to require for their explanation, the 
remaining chapters in this manual and the entire succeed- 
ing manual. In this chapter, attention is given to the 
nature of Section 1 and of unreasonable rates, and the 
importance of value as a proof of unreasonableness. 

Nature of Section 1. Section 1, which is by far the most 
important of all of the sections of the Interstate Com- 
merce Act, relates to a great variety of subjects, includ- 
ing such matters as jurisdiction, free transportation, the 
commodities clause, switch connections, car service, and 
the extension or abandonment of lines. The term “Sec- 
tion 1” is used here in the vernacular of the interstate 
commerce practitioner, referring to paragraph 5 of Sec- 
tion 1, which reads as follows: 

All charges made for any service rendered or to be rendered in 
the transportation of passengers or property or in the transmission 
of intelligence by wire or wireless as aforesaid, or in connection there- 
with, shall be just and reasonable, and every unjust and unreasonable 
charge for such service or any part thereof is prohibited and de- 
clared to be unlawful. 

Originally this section was mterpreted to protect the 
shipper against the charging of extortionate rates by the 
carrier, but more recently it has been interpreted to mean 
that the rate must be a fair price to the carrier for the 
transportation service which it performs, and that it must 


19 



20 


PROOF OF UXREASONABLENESS 


likewise be a just and reasonable one for the shipper to 
pay. 

Originally there was nothing in the Act to prevent a 
carrier from charging rates unreasonably below the cost 
of service, but a later amendment has given the Commis- 
sion the power to prescribe not only the maximum rea- 
sonable rates which the carriers may charge, but also the 
mmimum rates.® This power enables the Commission to 
protect carriers from themselves in case they engage in 
carrier rate wars. 


Definitions of “Unjust and Unreasonable” Under Sec- 
tion 1. The books are full of decisions, both by courts 
and the Commission, passing upon the reasonableness of 
rates, but it is very difficult, if not impossible, to give a 
satisfactory definition of reasonableness in the abstract. 
Only in individual cases is a particular rate found unrea- 
sonable or reasonable in the light of the facts of record. 
On this point the Commission says: 

The words “just and reasonable” are not defined in the statute. 
jFor more than 30 years and in many thousands of reported cases 
[the criteria and standards of reasonableness now generally recog- 
’ nized and accepted have been gradually developed and established 
for the guidance of carriers and shippers alike.® 

To be just and reasonable within the meaning of the 
constitutional guarantee, rates prescribed by the Commis- 
sion must be fixed after full hearing, with reasonable re- 
gard for the cost to the carrier of the service rendered and 
for the value of the property employed therein. This does 
not mean, however, that regard is to be had only for the 
interests of the carrier, or that the rates must necessarily 
be such as to render its business profitable. Reasonable 
regard must also be had for the value of the service to the 
public.® 

I Two Kinds of Unreasonable Rates. Rates may be 
’found unreasonable ’per se— that is, inherently unreason- 


<D Interstate Commerce Acfc, Section 15. 
<D 63 I.C.C. 117. 


<^M. K, & T, R. R. Co V. I. O. C. 164 Fed. 645, 648; 2 I.C.C. 231, 259, 260: 
15 I.C.C. 326, 328 ; and 235 U. S. 601, 607. 



FACTORS GIVEN WEIGHT 


21 


able in and of themselves — or they may be found to be 
only relatively unreasonable. The distinction between 
these two kinds of unreasonableness is evident from the 
two simple illustrations described in the following para- 
graphs. ' 

Inherent Unreasonableness. If the rate on iron 
pipe, in carloads, from Youngstown to Milwaukee, is 
shown to exceed in a marked degree as, for example, by 50. 
per cent, the rates on like articles for approximately the 
same distances, between hundreds of other points in the 
same territory, and if the revenue per car, based upon the 
average loadings, appears clearly to be excessive in com- 
parison with the revenues derived from many other arti- 
cles of like and greater value, the Commission would then 
find that the rate was unreasonable to the extent that it 
exceeded a rate more nearly in conformity with the other 
rates. Such a finding would be one of inherent unrea- 
sonableness, or unreasonableness per se. 

■ Relative Unreasonableness. On the other hand, if 
the principal evidence was to the effect that the rate from 
. Youngstown to Milwaukee exceeded the rate from Cleve- 
■land to Milwaukee by 10 cents per 100 pounds, and that 
;a fair measure of the difference in service for the addi- 
' tional haul, Youngstown over Cleveland, was 6 cents, the 
Commission would find that the rate was and is unreason- 
able to the extent that it exceeded or exceeds the con- 
temporaneous rate from Cleveland by more than 5 cents. 
Such a findihg, one of relative unreasonableness, is known 
as a relative finding. Under this finding the rate from 
Youngstown would, in the future, automatically foUow 
any changes in the Cleveland rate by observing the 5-cent 
differential relationship. ' 

Under paragraph 2 of Section 15 of the Act, when a 
finding of inherent unreasonablene^ is made, the rate 
fixed by the Commission cannot be departed from until 
changed by the Commission, whereas a relative finding 
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would not require the maintenance of a specific rate from 
Youngstown. If the Cleveland rate were increased 10 
cents, the Commission’s order would permit a like in- 
crease in the rate from Youngstown to maintain it on the 
basis of 5 cents over the rate from Cleveland. If the 
Cleveland rate were reduced 10 cents, a like reduction 
would be made in the rate from Youngstown. 

Another form of relative finding is based upon com- 
modities. For example, the Commission might require 
the maintenance of a rate on corkscrews, from New York 
to Chicago, not higher than the contemporaneous rate on 
patent bottle-top openers. In such cases, the inherent 
reasonableness of the rates themselves might or might 
not be touched upon in the proof. 

Substantial Evidence Necessary in Proving’ Unreasonable- 
ness. The courts have recognized that the Congress, in 
placing the rate-making power in the hands of the Com- 
mission and laying down as its only guide the statutory 
phrase “just and reasonable,” gave the Commission no 
further directions than to use its own judgment. The 
courts have also held that where the Commission has 
fixed reasonable rates which range within the “flexible 
limit of judgment,”® they will recognize the Commis- 
sion’s exclusive original jurisdiction over this subject 
matter and will not attempt to substitute their own judg- 
ments for that of the Commission, when the Commis- 
sion’s orders are brought into court upon review. 

However, the Commission must have substantial evi- 
dence before it and can fix rates only when, upon consid- 
eration of all the facts, circumstances, and conditions 
surrounding the rates assailed, it is of the opinion that 
unreasonableness does exist.® The Supreme Court of the 

<D In A. O. L. B. B. Co. V. North Carolina Corp, Com. 206 U. S. 1, 25, 26, the 
Supreme Court poiuted out that there is a “flexible limit of judgment ■which be- 
longs to the power to fix rates/* The Oommission may exercise this power, in 
prescribfeg rates for the future, by selecting^ one of a number of rates within the 
range of reasonableness and prescribing it as the maximum rate to be charged 

<S) Marshall OU Co. Case, 14 I.O.C. 210, 213. 
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United States has pointedly directed the Commission to 
consider only matters of record and not take into consid- 
eration facts or reports which have not been properly 
introduced in the record as evidence.® 


Factors in Proving Unreasonableness. The Commission 
has said that there is no one formula for determining the 
unreasonableness of rates. Many theories enter into the 
determination of such a question and many varying facts 
and circumstances may aid the Commission in framing 
its conclusions. The policy of the Commission has been 
not to shut off any avenue of light which might fairly 
enable it to see clearly the whole picture surrounding the 
rate under scrutiny. 

From time to time, various so-called transportation- 
cost formulas, based in some instances upon practical 
tests and in others, upon theoretical allocations, have 
been presented to the Commission with the view to pav- 
ing a way for the scientific determination of rate making. 
"’The Commission has, in many cases, pointed out the 
, 'flaws and defects in such formulas, but usually it does not 
attempt to substitute other formulas of its own. In the 
final analysis, the determination of what is a reasonable 
rate is a matter of practical judgment and common sense 
in this particular field. Under the decisions of the Su- 
jpreme Court,® the Commission is regarded as a “select 
[jury to pass upon the reasonableness and justness of rail- 
road rates, rules, and practices.”® 

Cost of Service and Value of Service. During the early 
years of its activities the Commission was inclined to con- 
sider that the cost of the sermce— that is, the cost to the 
carrier— was the all-important principle of rate making. 
Later, it swung to the other side of the balance and leaned 
far toward the principle of the value of the service — that 
is, the value to the shipper— or what is more properly 


<T) Orient ^Divisions Case, 265 U. S. 274; 222 IT. ^ 541, 547. 

<i)Amene Cotton Oil Case, 204 XT. S. 426; Ilhnois Central Case, 215 U. S, 452. 
(D Western Advance Rate Case, 20 I.C.C. 307, 311. ' 
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described as the policy of charging what the traffic would 
bean Reversals of the Commission by the Supreme 
Court of the United States have restored the balance and 
now the Commission gives consideration to both the cost 
of service to the carrier and the value of the service to 
the shipper, as well as other matters of record. 

A negative statement of these two principles presents 
a clearer conception of their use in ordinary rate cases, 
namely: 

Tlie carriers are not justified in making exorbitant 
charges simply because the trafiic may be able to 
bear such charges; and on the other hand, carriers 
cannot be reauired by the Com3tnission to transport 
property at a loss, or even at bare out-of-pocket cost, 
simply because the commercial conditions preclude 
the shipment of goods at remunerative rates. 

ADDiTioisrs TO Act. Two later additions to the Inter- 
state Commerce Act indicate clearly that Congress has 
recognized that both of these two cardinal principles of 
rate making must enter into the determination of just 
and reasonable rates. In Section 15a of the Act, para- 
graph (2), added February 28, 1920, Congress said: 

In the exercise of its power to prescribe just and reasonable rates, 
the Commission shall initiate, modify, establish, or adjust such rates 
so that carriers as a whole (or as a whole in each of such rate groups 
or territories as the Commission may from time to time designate) 
will, under honest, efficient, and economical management and reason- 
able expenditures for maintenance of w^ay, structimes and equipment, 
earn an aggregate annual net railway operating income equal, as 
nearly as may be, to a fair return upon the aggregate value of the 
railway property of such carriers held for and used in the service 
of transportation: Provided, That the Commission shall have rea- 
sonable latitude to modify or adjust any particular rate which it may 
find to be unjust or unreasonable, and to prescribe different rates for 
different sections of the country. 

This provision, that the aggregate rates shall yield a 
fair return upon carrier property as a whole, is a definite 
recognition of the principle which the courts have always 
maintained, that the carriers are entitled to rates which 
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will yield, not only the cost of the service, but a fair 
return upon their investment. 

In the Hoch-Smith Resolution of January 30, 1925, 
Congress has. recognized the principle of value of service 
to the shipper by requiring the Commission to study and 
revise the rate structmes of the country, giving to agri- 
cultural products and livestock the lowest basis of rates 
that it lawfully can, on account of the depression declared 
to be existing in the economic condition of the farmers. 
Congress, in this resolution, also instructed the Commis- 
sion to take into consideration the relation which the 
value of the article bears to the transportation charges. 

In giving effect to this resolution the Commission may 
find it necessary, in connection with substantial reduc- 
tions in rates on farm products, to investigate manufac- 
tured and other higher valued articles, with a view to 
making such increases in the rates on those articles as 
will offset reductions in the rates on farm products and 
thus provide, under Section 15a of the Act, aggregate 
rates which shall yield a fair return upon the carrier 
property as a whole. 

These two rate-making principles were strikingly por- 
trayed in the proceeding instituted in the year 1926, in 
which the entire territory west of the Mississippi River 
was, under the Hoch-Smith Resolution, seeking a general 
reduction in rates on farm products in the Commission’s 
investigation in Docket No. 17,000. At the same time, 
the carriers in the west presented testimony in support 
of a plea for a general increase in rates, and they sought 
to justify their request on the ground that their earnings 
were less than the fair return fixed by the Commission 
under Section 15a. 

It should be noted that in so-caUed revenue proceed- 
ings under Section 15a of the Act and in rate-structure 
cases under the Hoch-Smith Resolution, the reasonable- 
ness of no particular rate is in question. In every such 
case, however, three-fourths of the record is composed of 
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the misguided efforts of ill-advised parties to present 
some individual rate matter that should be presented 
under a formal complaint and in a separate proceeding. 

Value of Commodity. Evidence relating to the value 
of the commodity under consideration is always admissi- 
ble in cases before the Commission. The Commission has 
frequently said that value is one of the important factors 
to be considered in fixing reasonable rates.® The weight 
which attaches to the value of the article as evidence 
varies considerably. Certain fundamental considerations 
are as follows: 

L In some cases value is of practically no evidentiary value. 

In the ordinary rate case, the value of the commodity 
should be proved and is frequently a necessary factor to 
be considered, but is by no means conclusive. 

2. In cases of relative unreasonableness, as between like com- 
modities, it ma 3 ^ become a very important element. 

3. In classification-rating cases it is one of the outstanding- 
factors and should always be proved in detail. 

4. In so-called ^'released rate'^ cases, or ^hates based upon 
different or graded values of the same commodity/^ the 
item of value is the predominant feature of the evidence. 

5. The passage of the Hoch-Smith Resolution has placed a 
new emphasis upon the question of value. The Commis- 
sion is required in every pending case to consider the value 
of the article in relation to the aggregate freight charges 
per shipment. 

The importance of value in these various kinds of cases 
is discussed in the paragraphs which follow. 

Value in Oedinaet Case. The value of an article, as 
measured by the price, if a matter of common knowledge, 
is readily proved, b,ut it is frequently quite difficult to 
procure competent evidence. For example, in a case in- 
volving the charges on biscuits of a certain well-known 
manufacture, it is a matter of common knowledge that 
the retail price per package is 5 cents. But, the carriers 
might find it difficult to prove the cost of the package to 


<D Colce Producers of ConnelsvUle Case, 27 I.C.C. 125, 127. 
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the manufacturer or the wholesale price to the jobber. 
If the biscuit manufacturer were the complainant, and 
chose, for business reasons, not to disclose trade secrets 
of this kind, there is no legal means by which the carrier 
could compel him to do so. 

Elements in Value. From this simple illustration it 
will be noted that several elements enter into value. 
Prices are often indicative of correct market value but in 
some cases the prices are poor evidence of the real value 
of the article. Some of the common mineral salts, for 
example, may be of very low value at the point of pro- 
duction, but when put up and sold in packages, with 
medical trade names, the prices may be relatively many 
thousand per cent higher than the real value. 

In proving value the witness must have actual knowl- 
edge of the commercial sales end of his business. He 
should be qualified, upon cross-examination, to show all 
of the different elements which go to make up a true pic- 
ture of the value of the article. These elements include 
such factors as the cost of production, the wholesale price 
when loaded on cars at point of origin, the prices at desti- 
nation including freight charges, the jobbers’ prices, and 
the retail prices. In the case of vegetables, the prices for 
any one day at a given market might be completely mis- 
leading. The value should be proved by quoting from 
authoritative sources, such as government reports, the 
average daily prices at different markets, so as to include 
the wide seasonal fluctuations. 

In cases where the complainant does not wish to dis- 
close his actual prices he will be protected by the Com- 
mission but it is unwise to refuse to give some indication 
of value, even upon this ground. It is better practice for 
him to give a range of values which do not disclose the 
actual contract prices that he may wish to keep secret. 
If he refuses to give any indication of the true value, the 
presumption naturally arises that the value is much 
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higher than might ordinarily be supposed and that the 
complainant is withholding the evidence to help his case. 
Such refusal shows bias and reflects upon the credibility 
of his entire testimony. 

Cases of Relative Unreasonableness. In cases of 
relative unreasonableness, where the complaint rests upon 
the theory that the article under consideration is entitled 
to a lower rate than another article of much higher value, 
the factor of value becomes the turning point in the case, 
and must be fully proved. 

Classification Rating Cases. In classification rating 
cases the value of the article in itself, and in relation to 
the density per cubic foot and the risk or susceptibility to 
loss and damage, must be proved with exactness. Value 
is one of the most important items in determining proper 
relative and reasonable class ratings. The question of 
risk in relation to value, as expressed in loss and damage 
claims, is often shown with elaborate detail in cases be- 
fore the Commission. 

Released Rate Cases. Where rates are stated accord- 
ing to different values of the same commodity, the proof 
of the different values must be shown with exactness. By 
the so-called Cummins’ Amendments, and the amend- 
ment of March 4, 1927, which is now a part of Section 20 
of the Act, the carriers are made liable, under the bill of 
lading, for the full actual loss, damage, or injury to prop- 
erty transported by carriers subject to the Act, “notwith- 
standing any limitation of liability or limitation of the 
amount of recovery or representation or agreement as to 
value in any such receipt or bill of lading.” Any such 
limitation is declared unlawful and void. 

However, the Commission is empowered to authorize or 
require carriers to “establish and maintain rates depend- 
ent upon the value declared in writing by the shipper or 
agreed upon in writing as the released value of the prop- 
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erty, in which case, such declaration or agreement shall 
have no other effect than to limit liability.” The Com- * 
mission may authorize or require such rates wherever it 
is of the opinion that rates, based upon and varying with 
declared or agreed values, would “be just and reasonable 
under the circumstances and conditions surrounding the 
transportation.” The subject of “released rates” has in- 
volved serious difficulties in the legal interpretation of 
the amendment. In fact, the Conimission, in its decisions 
upon this subject, has more than once changed its views 
materially. 

While much could be written upon the subject of re- 
leased rates, it is sufficient here to indicate that the Com- 
mission has taken the view that the carriers may establish 
rates on an article which vary according to the actual 
values, without obtaining authority from the Commis- 
sion under Section 20 of the Act. For example, if several 
rates are published for ores which contain lead, silver, 
copper, and gold, as, for example, 20 cents per 100 pounds 
based upon actual value of $50 per ton, and 25 cents 
based upon actual value of $80 per ton, billing the ore at 
its actual value, to be corrected after assay, is regaa-ded as 
not coming within the requirements for “released rates.” 

When rates are based on “releases,” or limitations of 
liability, the carriers must procure authority from the 
Commission, in appropriate proceedings, before establish- 
ing such rates. The most common illustration of released 
rates is found in those on household furniture. A man 
who is about to ship his household goods finds that he 
may choose between (1) limiting the carriers’ liability 
and paying charges based upon a much lower rate than 
if he ships his goods “unreleased,” or (2) paying the 
higher rate and coUecting actual value in case of loss or 
damage. 

If he elects to use the lower rate, he must sign the 
agreement and relieve the carrier from any claim in ex- 
cess of a certain amount, such as $10 per 100 pounds, in 
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case of loss or damage. Moreover, he may do this with- 
out violating Section 10 of the Interstate Commerce 
Act, while, on the other hand, if he misstates the actual 
value under actual-value rates, he is liable to be prose- 
cuted for niisbilling under Section 10 of the Act. The 
Commission discussed this latter doctrine fully in the 
Crown Overall Case.® 

Loss or damage cases, involving limitation of liability, 
are court cases. The questions of whether a rate is a 
“released rate,” whether the rates are based on actual 
value, and whether the rules regulating the determination 
of such released rates and actual values, are just and rea- 
sonable, are ones over which the Commission has exclu- 
sive original jurisdiction. 

Cases cnder Hoch-Smith Resolution. The direc- 
tion of Congress, in the Hoch-Smith Resolution, that the 
Commission shall consider the market value of the article 
in relation to the freight charges, does not bring into rate 
eases a new element of rate making, but it does present 
this element in a new light. Heretofore, when evidence 
was offered to show that the value was very low in com- 
parison with the freight charges, the evidence was a mere 
passing incident in the proof of unreasonableness of rates. 
But, under the Hoch-Smith Resolution, the Commission 
is directed, in cases involving farm products, to investi- 
gate the relation between the value of the commodity and 
the freight charges. The proof of value thereby takes on 
added importance and weight. 

Moreover, in Investigation and Suspension eases, where 
the carriers are proposing increases in rates on special 
manufactured articles, such as, for example, electric mo- 
tors and generators of high value, they will, doubtless, 
use the element of value to great advantage in order to 
show that such articles can stand a relatively high rate 
and thereby offset reductions on low-grade agricultural 
products. 


® 100 I.C.C. 471 ; also Bal-er <f Co. Case, 109 I C.C. 390. 
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Value Reflected in Rates. The general principle of 
rate making in regard to the value of articles, is to make 
the rates somewhat in direct relation to value. For exam- 
ple, in the classification ratings, articles which are of hi g h 
value and subject to great risk, as for example, nitro- 
glycerine, will be rated even higher than first class, where- 
as sand and gravel will take the lowest rating in the 
classification. The same element is reflected in making 
commodity rates, but not in such a marked degree, for 
very few of the articles which are classified highest, move 
in large volume, whereas many of the articles that are 
assigned the lowest ratings do move in large volume, and 
are accorded commodity rates. The fact that the level 
of the rate may increase with the value does not mean 
that there is a mathematical proportion between them. 
The increases in values of articles are only reflected in the 
rates. 

The general rule is that the rates on a manufactured 
article are higher than those on the raw materials from 
which the article is made. This principle is based largely 
■ upon the presumption that added value results from fur- 
ther process of manufacture, as is true in the case of such 
articles as grain and grain products. There are exceptions 
to this rule. In some instances, a small percentage of an 
unmanufactured article consists of a commodity which is 
of much greater value per pound than the manufactured 
product. Sometimes, such higher valued raw materials 
may be shipped at the same rate as applies on the other 
raw materials that enter into the manufactured article.® 

Practical Application 

Problem. In Eastern Lime Manufacturing Traffic Bureau v. 
A. & B. R. B., where the question of commodity description for fine 
and coarse hydrated lime was at issue, the Commission said that 
segregation of the high and low grade lime should be made, but it 
should follow the line of value rather than that of physical appear- 
ance. The Commission has repeatedly found that rates upon the 

Q Electric Matting Co. Case, 23 l.G.C, 378: East St. Louis Cotton Oil Co. 
Case, 15 ICC. 351. 
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same commodity, varying according to the use to which it put. 
are unlawful, but has also consistently found that there is nothing 
unlawful in the establishment of different rates on different com- 
modities after taking into consideration, along with other factors, 
the o-eneral uses to which the commodities are respectively put. In 
other words, lime suitable for building or chemical purposes and 
lime having no value for such purposes, such as agmultural and 
fluxing lime, are regarded as different commodities, mat doctrme 
of rate making did the Commission follow in this case . 


Solution. This is a case where the value of the comnaodity is the 
controlling factor. The Commission's finding upholds the principle 
of rate making in regard to the value of the article. 



Chapter IV 

PROOF OF UNREASONABLENESS (Continued) 

T he significance of the value of the commodity, 
as a factor in proving unreasonableness, is duly 
stressed in the preceding chapter, and attention 
may now be turned to certain other important grounds 
of proof. These other factors include such matters as 
transportation conditions, the revenue earned by the car- 
rier, topographical conditions, length of haul, and par- 
ticipating carriers. These factors are discussed in the 
order indicated in this chapter. Such examples are given 
as are necessary to explain their proper application in 
proving unreasonableness. 

Transportation Conditions. In trying a rate case, the 
complainant should offer proof of the particular transpor- 
tation conditions surrounding the movement. These con- 
ditions have to do with the incidents of train operations 
and handling of the cars, but not with the goods which 
are carried in the cars. The goods are the traffic, and the 
cars and trains as handled and operated, are the trans- 
portation. 

In order that the picture of the transportation condi- 
tions may be complete, the operations should be traced, 
step by step, as follows: 

The kind of equipment used. 

The placing of the empty car for loading. 

The preparation of the car for the particular commodity, 
such as the cleaning of stock cars. 

The method of loading the car. 

The ownership of the loading track. 

The distance cars must be switched before being classified into 
a train. 

The kind of service required: ordinary freight, fast freight, 
or special. 


83 
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Through what junctions and over what routes the traiSe 
moves. 

Whether it is customary to handle through to first-billed des- 
tination or whether there are delays incident to reconsign- 
ment. 

What dehvery services are required. 

Whether the cars are unloaded promptly. 

The condition in which the lading leaves the cars. 

Frequently, shippers rely upon the carriers to introduce 
proof of transportation conditions and, all too often the 
result is to their dismay and disadvantage. The traffic 
manager should be familiar with all of the transportation 
details and should see that the evidence and testimony 
conveys a clear and correct picture of them. 

Eevenue Earned by the Carrier. The term “revenue,” 
used in the singular, refers to certain bases of expressing 
in different units, the amounts of dollars, cents, or mills, 
received by the carrier under the stated rates. The usual 
forms of expressing revenue are per car, per car-mile, and 
per ton-mile. Infrequently the revenue per trainload is 
employed, and sometimes use is made of such units as the 
revenue per ton, based upon the weight of contents of 
car, the revenue per gross ton-mile, based upon the gross 
weight of car and contents, and the average percentage 
of empty haul compared with the loaded haul or distance. 
These various units are explained in the next manual 
under the subject of comparisons of rates. 

Revenue should be distinguished from revenues. The 
latter, or plural form, refers to the gross revenues from all 
traffic, passenger and freight, or either. Revenues are 
shown in the composite annual reports of the carriers 
which are filed with the Commission as required by Sec- 
tion 20 of the Act. 

Revenue should also be distinguished from earnings. 
Earnings should be used only in connection with the gen- 
eral balance sheet and profit and loss accounts of the car- 
rier’s business as a whole. It is a misnomer to speak of 
the revenue per ear-mile, yielded by a specific rate, as 
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“earnings.” Nobody can calculate what a carrier “earns” 
for each mile that a commodity is hauled at a certain 
rate, in a carload lot. 

For example, a certain salesman may receive a salary 
of $100 a week. This is revenue for him, but it may or 
may not be earnings. His expense, incurred to derive this 
revenue, may exceed the revenue or salary. The revenues 
of railroads are likewise the moneys received, and are 
quite anotiier thing from earnings. 

TopogTapHeal Conditions. One element of rate making, 
which is closely related to transportation conditions, and 
which may have an important bearing upon a decision, is 
the topographical conditions of the roadbed over which 
the traffic is transported. Italics are used in this sentence 
to emphasize the distinctions between the terms so 
printed. Transportation conditions deal with the move- 
ment of trains over a roadbed, while topographical con- 
ditions, in rate eases, are the character of the soil upon 
which the roadbed is constructed, the extent of the grades 
, encountered, the degrees of curvature of the tracks, and 
the climatic conditions. All of these factors affect directly 
the cost of maintaining the roadway and, indirectly, the 
speed of the trains and the tonnage rating of the engines 
and freight trains which pass over the line. They bear 
upon the cost of the service but have nothing to do with 
the value of the service. 

Testimony of topographical conditions is seldom of 
value unless offered by a competent witness, such as a 
civil or construction engineer, who has made an actual 
study of the right-of-way under consideration. A wit- 
ness who, upon cross-examination, admits that his knowl- 
edge of a roadbed was gained from one casual trip over 
that line upon a fast passenger train, makes himself 
ridiculous. 

Certain topographical conditions are matters of com- 
mon knowledge and do not require expert witnesses. For 
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example, it is well known that the northern transconti- 
nental routes encounter heavy snows in winter in the 
Rocky Mountain regions, and have to use snowplows and 
sheds to keep open the right-of-way. 

Sources of Information. Extent of grades and curva- 
tures on a line may be proved by securing copies of blue 
prints from the engineering section of the railroad or from 
the files of the Bureau of Valuation of the Commission 
at Washington. 

The Commission’s field forces have accumulated, in 
their underlying engineering reports, complete informa- 
tion of this character with respect to practically every 
piece of main-line railroad in the United States. The 
summary of the engineering reports, attached to the 
Commission’s valuations of railroads, can be procured 
from the Valuation Bureau of the Conamission at Wash- 
ington. The Interstate Commerce Act makes such re- 
ports, when final, prima facie evidence in all proceedings 
under the Act, and “in all judicial proceedings brought 
to enjoin, set aside, annul, or suspend, in whole or in part, 
any order of the Interstate Commerce Commission.”® 

Length of Haul. In recent years the element of distance 
or length of haul has been given greater and greater im- 
portance in rate making. This is due to the fact that in 
a large percentage of eases involving the rates from many 
points of origin to many points of destination, the only 
method that the Commission can rely upon, in order to 
do substantial justice to all, is to grade the rates in rela- 
tion to distance. Class rates are commonly graded ac- 
cording to distance, usually in mileage blocks. Especially 
in the past few years, conamodity distance rate scales 
have been prescribed by the Commission for application 
throughout extensive areas of production and consump- 
tion. This has been done even on low-grade articles such 
as brick, cement, and fertilizer. 


fr: Interstate Commerce Act, Sec. 19 a, par. (i). 
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•; The distance or length of haul is in most instances one 
of the leading elements entering into the determination 
of reasonable rates, but it cannot be relied upon as the 
^controlling element.® Whether it is conclusive or con- 
■^rolling, depends upon the facts in the case.® 

The weight given to relative distances depends in large 
part upon the topographical, transportation, and traffic 
conditions. For example, if one portion of a haul, covered 
by one factor of a through rate, is through mountainous 
territory, and the second portion of the haul, covered by 
another factor of the combination rate, is through level, 
treeless plains, the factor for the mountain haul may well 
be higher for a much shorter distance than the factor for 
the level haul. 

Progression of Increase. In theory, the length of the 
|haul should govern the progression of the increase in 
[rates, but not in direct proportion. The progression 
(should be measured by first deducting from a total rate 
the amounts relatively fair for the two terminal expenses, 
and then adding a proportionate amount for each addi- 
tional distance unit, according to mathematical propor- 
tion. The resultant rates show a decrease in yield per 
ton-mile as the distances increase. This is due to the fact 
that the allocations for terminal expenses remain con- 
stant and the line-haul portion alone changes. The per- 
centage system of rates from points in Central Freight 
Association Territory to Trunk Line Territory are, or 
originally were, based upon this principle. The rates in 
this system, originated by Mr. McGraham, were worked 
into a specific formula based upon the Chicago-New 
[York rates. The basis of rates which resulted, has proved 
*^very satisfactory. 

Proving Distances. In many instances, parties to cases 
before the Commission do not follow the correct method 
of proving distances. Actual knowledge of distances by 

<D Interstate Commerce Commission v. Union Pacific JR. (/ 0 », 222 IT. S. 
541 549, 

^ Muskogee Traffic Bureau Case, 17 I.C.C. 169, 172, 
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the witness is not necessary. The carriers are required to 
keep official distance tables on file with the Commission 
for use in connection with class and other rates which are 
graded according to distances. These tables have the 
same legal effect as the tariffs containing rates, and dis- 
tances may be proved simply by reference to the tariff 
number of the distance table. When rate exhibits con- 
taining distances are offered in evidence, the citation of 
the rate tariff by I. C. C. number is not sufficient to cover 
the distances. The latter must be supported by reference 
to the proper distance tariffs. WTiere distances are shown, 
the exhibit “must also show the authority therefore and, 
by lines and junction points, the routes over which the 
distances are computed.”® Unless these precautions are 
taken the exhibit may become seriously discredited by 
well-directed objection and cross-examination of opposing 
counsel. 

Participating Carriers. With respect to the reasonable- 
ness of joint rates, the question of how many carriers are 
required to make up the through route, has an important __ 
bearing. The general rule is that for a given distance, say 
a haul of 100 miles, the maximum reasonable rate on an 
article should be greater if two or more carriers comprise 
the short-line route than if one carrier comprised the 
entire route. In other words, a joint rate may weU be 
slightly higher than a local rate for the same distance, 
under the same transportation and traffic conditions. 

Meaning of Participating Carrier. By participating 
carrier is meant one that actually comprises one leg of a 
through route and which actually transports the traffic 
over its portion of that route. Care should be taken to 
distinguish between a participating carrier and a concur- 
ring carrier. Not all concurring carriers actually partici- 
pate in a certain joint-line transportation. The Commis- 


0 Interstate Commerce Commission Rales of Practice, Rule XIII (c). 



FACTORS GIVEN V'EIGHT 


39 


sion has prescribed the rules® under which the carriers, 
that participate in transportation over through routes, 
shall publish their joint rates. These tariffs of joint rates 
are usually one of two forms: one is published by the 
initial carrier as agent for the several carriers, and the 
other is published by a publishing agent for all of the 
carriers who wish to join in the rates. The carriers that 
participate in the rates are called concurring carriers, and 
the authority which each carrier gives the publishing 
agent is called its concurrence. Concurrences are not all 
alike and the different forms are designated by certain 
symbols, such as “FXl,” and ‘TX3.” One carrier may 
concur onty as an originating line, another as an inter- 
mediate line, and still another as a delivering line, only, 
while some carriers may concur as originating, interme- 
diate, and delivering lines. 

The Commission has held that a shipper may rely upon 
the face of the tariff for the concurrence of the several 
lines under the forms shown therein. The issuing agent 
is presumed, so far as the shipper is concerned, to have 
acted with authority in publishing the joint rates. In 
case a carrier is shown as concurring in a joint rate, when 
in fact that carrier did not give its authority by proper 
concurrence, the Commission will hold the issuing line or 
agent responsible. In cases of unreasonableness of rates, 
the question of the form or validity of the concurrence is 
seldom brought in question, but in rare cases the ques- 
tion of the participation by concurrence in certain rates, 
has become a turning point in the evidence. In one ease 
the complaint was founded upon the misconception that 
a concurrence in a joint tariff made the concuning carrier 
jointly liable for reparation in a claim under Section 1 
of the Act. Such is not the case. 

Tie carrier mast actually participate ia the actual 
transportation of the shipment in order to he liable, 
as a defendant, in a claim for reparation based upon 
unreasonableness. 

<1)1 Interstate Commerce Commission Tariff Circular 18-A. 
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For example, practically every carrier in the United 
States concurs in the Official Classification ratings, but 
great numbers of them never haul any traffic at rates 
based upon those ratings. 

Limitation upon Higher Rates for Joint Hauls. The 
principle that rates may be higher for joint-line hauls 
than for single-line hauls, of the same respective dis- 
tances, has application only for hauls of limited length. 
The exact limit is not fixed and becomes a question of 
fact to be decided in each case. However, after rates 
have been graded upward to and beyond 400 or 500 miles, 
the Commission regards as immaterial the fact that the 
route may be comprised of one or several carriers. In fix- 
ing rate scales based upon distances, where arbitraries are 
to be added to single-line rates for hauls over two or more 
lines, the joint-line arbitraries usually decrease and finally 
disappear at or about the 400 or 500 mile block. 

The transfers of freight from the first carrier to the 
second carrier, and from the second carrier to the third 
carrier, create additional expenses not incident to the sin- 
gle-line haul. This principle is often confused with an- 
other principle of rate making, which should be carefully 
distinguished from it. A joint rate should be less than 
the combination of local rates. For example, if the car- 
rier’s local rate to the first junction point is 9 cents, the 
local of the second carrier to the second junction point, 
7 cents, and the local of the tliird carrier, 11 cents, a com- 
bination of these local rates aggregates 27 cents. The 
joint rate for this three-line haul might properly be 24 
cents, or three cents less than the combination of locals. 
At first blush the principles may seem to conflict with the 
one stated above. When the illustration is understood, 
however, it is seen that there is no conflict, as both are 
in accord with sound reasoning, based upon differences 
in transportation services and the costs thereof. 

Distances via Participating Carriers. In citing dis- 
tances, care should be taken to include only such routes 
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as are open, or as may be specified, under the particular 
tariff. Some large agency tariffs, in which hundreds of 
carriers concur, contain commodity rates from many 
points of origin to many destinations scattered over large 
areas. Some of these tariffs carry no routing instructions 
and the rates apply over any lines and through any junc- 
tions of the participating carriers. Other tariffs may carry 
items which restrict certain rates to apply only over cer- 
tain designated routes of participating carriers. Where 
the routes are “open” — that is, not specified — the distance 
selected between specific points should be that over a rea- 
sonably direct route via existing connections. Ordinarily, 
the shortest practicable workable route may be used. 
Where the rates are named for grouped origins or destina- 
tions, it may be only fair that several routes should be 
used. 

Carrier Not Obliged to Short-Haul Itself. Those mak- 
ing up exhibits of rates and distances should keep an- 
other principle of rate making in mind. While the car- 
riers have the privilege of making rates applicable over 
many routes, the Act places an important limitation upon 
the Interstate Commerce Commission’s power to pre- 
scribe through routes and joint rates. Section 15, para- 
graph 4, provides that in establishing a through route the 
Commission shall not “require any carrier by railroad, 
without its consent, to embrace in such route substan- 
tially less than the entire length of its railroad and of 
any intermediate railroad operated in conjunction and 
under a common management or control therewith, which 
lies between the termini of such proposed through .route, 
unless such inclusion of lines would make the through 
route unreasonably long as compared with another prac- 
ticable through route which could otherwise be estab- 
lished.” In other words, the carriers comprising through 
routes cannot be required to short-haul themselves. Care 
should be exercised in making up distances to select routes 
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via whicli the participating carriers will not be required 
to short-haul themselves. 

On the other hand, in checking exhibits offered by oth- 
ers, care should be taken to object to the inclusion of dis- 
tances over circuitous routes, even though such routes 
may be open under the tariffs and even though the lines 
participate in the tariff. In case a complaining shipper, 
seeking the establishment of a reasonable rate, should 
find that the routes available under the tariff are unduly 
circuitous, or unreasonably long, he need not confine his 
evidence to the long routes, but may ask the Commission 
to establish the desired rate for the future over a reason- 
ably direct route. In doing so he must show that the 
carriers comprising the new route are in a position to par- 
ticipate in the haul of traflSc over the proposed route, 
without transfer or lading and without unreasonably in- 
creasing the operating difficulties. A witness should be 
available who can give first hand testimony concerning 
the transportation and topographical conditions over all 
of the lines comprising the proposed route. The question 
of whether an existing route is unduly circuitous or un- 
reasonably long, in connection with the provision against ^ 
short-hauling a participating carrier, is one of fact to be 
determined upon the evidence adduced.® 

Practical Application 

Problem. The Utah Coal operators, in the Western Coal Rates 
Case, 89 I. C. C. 666, vigorously contended that conditions of op- 
eration had been so improved since the decision in the Consolidated 
Fud Company Case as to justify placing rates from Utah on a 
parity with those from the Rock Springs portion of the southern 
Wyoming group. They cited the impro%'ements which consisted of 
the building of the Utah Railway from Utah Railway Junction to 
the mines at and near Mohrland. This afforded some reduction in 
the descending grades from those mines. The main line of the Den- 
ver & Rio Grande Western was reconstructed west of Soldier Sum- 
mit, Utah, reducing the descending grade from 3.97 per cent to 2 per 


(D Those interested in a more exhaustive treatment of this subject are referred 
to the Commission’s discussion of short-hauling a participating carrier, contained 
in the case, Grain from West&rn Trunk Line Points, 91 I.C.C. 632. 
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cent, tliiis permitting: the movement of heavier trains, the substi- 
tution of heavier rails and larger locomotives, the building of double 
track facilities from Helper to Provo, and larger terminal yards at 
Soldier Summit. 

The Commission in its finding said: 

"'The coal from the mines in the Castle Gate district is assembled 
at Castle Gate and Helper and moves west from those points over 
the main line of the Rio Grande. Between Castle Gate and Kyune, 
9 miles, two locomotives of the Mallet type and one of the Mikado 
type are used to overcome the grade of 2.4 per cent on the approach 
to Soldier Summit. From Kyune to the summit two locomotives 
are sufficient. The average time consumed in the ascent from 
Helper to Soldier Summit, a haul of 25 miles, is four hours. At 
Soldier Summit the air brakes and retainers are inspected and the 
piston travel adjusted to insure safety in the 29-mile descent over 
a 2 per cent grade to Thistle. The cost of operating heavy trains 
over these grades with their unusual curvature is materially greater 
than in the more open and level country traversed by the Union 
Pacific System. * * * 

"No unusual conditions are encountered on the main lines of the 
Union Pacific or Oregon Short Line west of the assembling points. 
At no place between Rock Springs and Ogden or McCammon, Idaho, 
does the grade against the loaded movement reach 1 per cent 
* * such differences in transportation conditions as have here 

♦been shown cannot be disregarded in comparing the rates from the 
two competitive fields.” 

What are some of the important things shown in this case which 
have a bearing on grounds of proof? 

Solution. The statements concerning grades relates to the topo- 
graphical nature of the country, while transportation conditions are 
taken into consideration by the showing of the time consumed and 
the motive power necessary to move the traffic. 
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PROOF OF UNREASONABLENESS (Continued) 

T he discussion in the two preceding chapters does 
not cover all of the considerations to which weight 
attaches in proving the unreasonableness of a rate. 
There are certain other elements which, while they may 
not enter into the determination of all Section 1 rate 
cases, have special significance under certain circum- 
stances. These are treated in this chapter in the follow- 
ing order: 

Volume of traffic. 

Financial condition of carrier. 

Financial condition of industry. 

Voluntary reductions. 

Natural advantages or disadvantages of location. 

Rate adjustments of long standing. 

Volume of Traffic. The volume of the traffic is an impor 
tant factor in the determination of the reasonableness of 
rates, but it is only one of the many factors to be con- 
sidered.® 

Decreasing Cost with Increasing Traffic. As a general 
rule, a considerable increase in the flow of a particular 
kind of traffic results in decreased cost per unit for the 
transportation service. The rule is based upon one of the 
fundamental laws of economics, namely: 

As tlie volume of production is increased the unit cost 
of production tends to decrease. Expressed in terms 
of transportation service tMs principle means that as 
the volume of traffic increases the unit cost of trans- 
porting that traffic decreases. 

This economic principle is subject to the ultimate limi- 
tation that when production is increased beyond a cer- 

® Southport Mill, Ltd., Cast, 55 I.O.C. 154, 162; Fiimury Flour Mitts Co. 

Case, 64 I.C.C. SI. 
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tain stage, the rule is reversed and the cost of production 
begins to increase rapidly. Expressed in terms of trans- 
portation service this principle may be restated as fol- 
lows: When the volume of trafl&c increases to such an 
extent that the terminal facilities of the carriers become 
congested, necessitating embargoes, and resulting in the 
backing up of cars along the main lines short of destina- 
tion, the cost of transportation increases with the in- 
creased volume of the traffic. The latter situation exists 
only in emergencies, and scarcely needs comment in con- 
nection with determining the reasonableness of rates. 

How Volume of Traffic Is Measured. ■ The volume of 
the traffic should be proved in practically every type of 
rate case. In cases involving class-rate adjustments in 
large territories, the volume of the traffic is usually ex- 
pressed in terms of traffic density, or, more accurately, 
freight traffic density. This is shown in the annual re- 
ports to the Commission as revenue ton-miles per mile of 
road. The volume of the passenger traffic is expressed in 
units or averages of revenue passenger-miles per mile of 
j-oad. 

The density in one section of the country may be com- 
pared with the density in another section of the country. 
Such a comparison has an important bearing in determin- 
ing the level of rates in different territories, because gen- , 
erally the region of highest traffic density is the region of 
lowest transportation costs. However, this is not always 
true. Other transportation costs in certain territories 
may run sufficiently high to offset the greater traffic den- 
sity. By way of illustration, the traffic density between 
Pueblo, Colo., and Galveston, Tex., may be very light, 
but the operating expenses per mile of road may be also 
light, in comparison with the operating costs of the Den- 
ver & Rio Grande between Pueblo and Salt Lake City, 
Utah. The traffic density of the Denver & Rio Grande be- 
tween Pueblo and Salt Lake City might be much greater 
than between Pueblo and Galveston, but the extreme 
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grades, curvatxires, and operating difficulties, and the 
topographical conditions, may be so adverse on this line 
as to offset entirely the greater traffic density. 

A similar deviation of the usual rule would probably 
be found in the case of fruits and vegetables from Cali- 
fornia tO' Chicago, compared with like commodities from 
Louisiana and Florida to Chicago. One of the most fre- 
quently encountered illustrations is the fact that the traf- 
fic density in Central Freight Association Territory is 
greater than in Southern Classification Territory and that 
therefore transportation is cheaper in Central Freight 
Association than in Southern Territory. 

Actual Movement Should Be Shown. In dealing with 
specific commodity rates between small areas of origin 
and destination, or between specific points, the complain- 
ant should always place in evidence, a showing of the 
actual movement of the commodity during a representa- 
tive period of time. If he is seeking the establishment 
of lower commodity rates he should testify concerning 
the average movement in the past as well as the antici- 
pated movement in the future. The volume of the traffic" 
is one of the most important considerations in determin- 
ing the reasonableness of specific commodity rates. 

In rare instances it happens that the relation of rates — 
for example, the rates from competitive points of origin 
— is the reason for the absence of any traffic from the 
complaining point. If a complainant’s competitor has 
commodity rates to a certain territory, and the complain- 
ant has only higher class rates in effect, this situation 
may be so unduly prejudicial to the complainant that he 
is unable to make any shipments to that market. In 
such cases the Commission might fix a reasonable com- 
modity rate from complainant’s plant, based entirely on 
the expectation of future movement, but the complainant 
would have to prove conclusively that the reduced rate 
would create traffic in such volume as to warrant com- 
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modity rates. Ordinarily there is no necessity for com- 
modity rates except where the volume of the traffic is 
sufficient to lower transportation costs below the level of 
the class rates. 

The carriers cannot justify an unconscionably high rate 
merely because there is no regular movement of the traf- 
fic in substantial volume.® In other words, a rate which 
catches the “stray dog” cannot be justified merely upon 
the ground of infrequency of movement. 

; Reparation Usually Denied on Sporadic Movements. 
Sporadic movements are seldom recognized by the Com- 
mission as a basis for an award of reparation. However, 
(the Commission has awarded reparation, although rarely, 
in instances even where the sporadic character of the 
movement was fully established by the carriers. There 
jseems to be a general tendency in the Commission’s deci- 
isions towards the denial of reparation on sporadic ship- 
iments. This is due, not only to the absence of volume 
of traffic, but because the Commission dislikes, if we may 
use the term, to fix the reasonableness of the rate in the 
, past, when it is shown that there will be no movement in 
fihe future. Tor example, suppose that one carload of 
lumber was shipped at class rates, from a newly built 
lumber mill, that the mill was burned down before other 
shipments could be made, and lhat the owners had no 
intention of rebuilding it. It is possible that the rate 
upon this sporadic shipment could be shown to be unrea- 
sonable even though there were no prospects of develop- 
ing any volmne of this traffic in the future, but the Com- 
mission ordinarily would be inclined, we think, to dismiss 
a case of this character on account of their dislike to make 
a finding for the past when there is no prospect of future 
movement in volume. Certainly the Commission, in this 
instance, could scarcely be prevailed upon to name what 
it would consider a reasonable rate on this commodity 
for the future. 

^ United ¥erde Extension Mining Co. Cose^ 66 I.C.C. 377, 379. 
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In making comparisons between the rates assailed and 
others, the party offering the evidence must amplify the 
exhibits with statements concerning the relative volume 
of movement of the article in issue and of the article used 
for comparison. Also, when rates from one point are com- 
pared with rates from other points, the volume of the 
traffic from each point should also be shown. If the 
other point is a competitive point, it is not essential that 
the exact tonnage be given. It is sufficient to indicate 
in a general way what the movement consists of and 
whether there is a really substantial tonnage of the traffic 
in question. For business reasons it may be necessary to 
withhold the exact movement from both points, but the 
Commission should be given a good understanding of 
what the volume of the movement is. The exact tonnage 
is not important. 

Financial Condition of Carrier. The financial condition 
of a particular carrier is seldom relevant to the issues m 
a simple commodity-rate case. A carrier of general freight 
and passenger traffic deals in so many kinds of transpor- 
tation, under so many different conditions, that it is prac- 
tically impossible to allocate the expenses of any particu* 
lar kind of traffic to the one commodity. There are ex- 
ceptions to this rule. For example, where a small tap line, 
or lumber road, handles nothing but lumber from a mill 
to a junction with a line-haul carrier, the expenses of the 
tap line are readily allocated to the lumber traffic, and a 
reasonable rate could be determined by direct application 
of the cost-plus method. 

ViTien a carrier handles both freight and passenger traf- 
fic of consequence, the allocation of expenses to certain 
. kinds of freight traffic becomes more difficult. The Com- 
mission itself has made extensive investigations in an 
attempt to arrive at some fair method of separating the 
expenses as between freight and passenger traffic, but the 
methods now being used, which are about as satisfactory 
as any that could be devised, are admittedly arbitrary. 
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Special Treatment of TVeak Lines. The financial condi- 
tion of a small or short line of railroad may play some 
part in the reasonableness of rates prescribed by the 
Commission. For example, the Commission, in dealing 
with the general rate level in Southern Territory in the 
Southern Class Rate Investigation Docket No. 13494, 
found it necessary to give special treatment to certain 
so-called “weak lines,” on the ground that their financial 
condition warranted a higher level of rates than the one 
provided for the standard and financially stronger lines.® 

Special consideration has also been given to roads such 
as the Denver & Rio Grande, and the Denver & Salt Lake 
(Moffat Road), on account of poor financial conditions. 
Certain mountain lines in New York State, serving sum- 
mer resorts, have been granted authority to cany fares, 
higher than the standard passenger fares, on account of 
poor financial condition. The Florida East Coast Rail- 
way was, in the past, accorded separate treatment from 
the standard lines of Florida, on account of its poor finan- 
cial condition. To prevent its financial disaster, the Mof- 
fat Road has been granted special concessions in the 
matter of divisions of through rates on coal. 

In general advance and general reduction cases, involv- 
ing all of the lines in large sections of the country, the 
financial conditions of the fines play the most important 
part in the determination of the proper level of the rates. 

Financial Condition of Industry. Prior to the Hoch- 
Smith Resolution,® the financial condition of an industry 
■could not be adduced, as a factor to be considered in fix- 
ing reasonable rates. That is to say, the financial distress 
; of a particular industry could not be made the foundation 
' for a reduction in rates, unsupported by any other proof 
.or reasons. 

<i>100 I.O.O. 513, Appendix M, page 728, shows a list of weak lines in 
Southern Territory. ^ ^ ^ 

® S- J. Bes., 107 Public Resolution No. 46, 68th Congress. 
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After the Willamette Valley Cases'^ were decided by 
the Supreme Court, the tendency was to exclude evidence 
bearing upon financial conditions of an industry. In 
those cases the Supreme Court decided that the Commis- 
sion could not fix reasonable rates based upon the needs 
of an industry, even where a contract for the maintenance 
of certain rates had been made between the carrier and 
the shipper. The Supreme Court held that the fact that 
the railroad had voluntarily established a low contract 
rate to help the lumber industry, did not estop it from 
claiming a reasonable rate for the future. 

Recent Views oj Commission. The modern trend has 
been away from that decision, although the reasons ad- 
vanced for considering commercial conditions of indus- 
tries have changed. The Commission held in the Rates 
& Charges on Grain <& Grain Products Casef^ that, in con- 
sidering the reasonableness of rates, economic conditions 
of an industry may be relevant as they bear on the value 
of the service to the industry, but that increased prosper- 
ity of an industry may not be made an excuse for advanc- 
ing rates on commodities which that industry produces, 
nor may the Commission require unduly low rates olt 
some commodities for the benefit of one class of shippers. 

' In the Wool Rates Investigation Case, 1923,® the Com- 
gnission assumed the more advanced view that eommer- 
hial and economic conditions affecting a particular indus- 
try are matters which the Commission may take into 
consideration, but that they are not controlling in the 
fixing of reasonable rates. 

This doctrine found definite expression in the Hoch- 
Smith Resolution. In its announcement of March 12, 
1925, relating to its procedure in Docket No. 17,000, Rate 
Structure Investigation, under this resolution, the Com- 
mission stated that it would give due regard, among other 
factors, to: 


®219 XT. S. 433. 

@91 I.C.G. 143, 1S3. 
@91 I.C.C. 235, 249, 232. 
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The conditions which prevail in the several industries of the 
icountry, in so far as it is legally possible to do so, to the end that 
Commodities may freely move, .... 

In the future, the financial condition of an industry 
may be expected to become a topic of evidence in prac- 
tically every hearing in cases before the Commission. 
Since the Hoch-Smith Resolution requires the Commis- 
sion to take that resolution into consideration in every 
pending case, it is doubtful whether the Commission 
would, or could, exclude evidence bearing upon commer- 
cial and economic conditions of industry. 

Voluntary Reductions. The fact that the carriers vol- 
untarily reduce a rate does not constitute prima facie 
evidence of the unreasonableness of that rate.® The 
Commission has, almost from its inception, consistently 
adhered to this principle of rate making. 

Ivlany cases are presented to the Commission, infor- 
mally asking reparation on the basis of lower rates sub- 
sequently established by the voluntary act of the carrier. 
Carriers, also, frequently present cases of this kind to the 
Commission on the special docket, asking authority to 
make reparation to a shipper down to the basis of the 
subsequently established rate. The Commission will not 
issue an order on the special docket where the reliance is 
solely upon the voluntary reduction. The Special Docket 
Applications based upon this ground alone are denied, 
and usually the carriers and shippers are informed by the 
Commission that it is essential that there be other mat- 
ters submitted in proof of the unreasonableness of the 
rate charged, before an order for reparation on the special 
docket will be entered. 

The same principle applies in a formal complaint case. 
Even where no defense is made by the carriers, the Com- 
mission will not find a former rate unreasonable solely on 
the ground that it has been voluntarily reduced. There 

iraelrfh-Ecans 0hm Co. Case, 91 I.O.C. 758, 760. 
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must be other forms of proof establishing the unreason- 
ableness of the prior rate. 

Presumption in Voluntary Reductions. Although a 
voluntary reduction is not prima facie evidence of unrea- 
sonableness of the rate, this does not mean that such a 
reduction does not carry with it some evidentiary' weight. 
There is a rebuttable presumption of fact that the carrier 
would not wantonly reduce its revenues without some 
sound reason, and where a shipper shows a voluntary re- 
duction as evidence of the unreasonableness of a rate, 
there is reason to believe that the carrier should come 
forward with some explanation for its action. If the car- 
rier has none, then the presumption must carry some evi- 
dentiary weight in support of the plea of unreasonable- 
ness. 

Natural Advantages or Disadvantages of Location. In a 
long line of decisions, the Commission has frequently held 
that the natural advantages of the location of cities, can- 
not' be disregarded in -the determination of reasonable 
rates. 

c In fixing reasonable rates, the carriers cannot be 
; permitted to make higher rates to cities having the 
benefit of natural advantages, and maintain lower 
■ rates to cities having disadvantages of location, in 
order to egnalize their business opportunities. 

In the Investigation of Alleged Unreasonable Rates on 
Meats Case,® the Commission was urged to fix the rates 
on the inbound livestock and the outbound meat prod- 
ucts so that the combined charges would be equal at dif- 
ferent localities. The Commission said that “it is no part 
of our duty to so adjust rates that business will or will 
hot be done at a particular point. ...” The Commis- 
sion stated further that, ‘‘Each packing house is also 
entitled to a reasonable rate upon its product to various 
markets of consumption, and these rates, again, should 


®22 I.C.C. 160, 162. 
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be fairly adjusted with reference to one another. Any 
locality which remains at a disadvantage after this has 
been done must sustain that burden, which is due to its 
location with respect to this business.” 

In the Chamber of Commerce of Beaumont Case,® the 
Commission said that Lake Charles, La., “has a natural 
or geographical advantage of which it should not be de- 
prived.” In other words, when one city is nearer a com- 
mon market than another, it has a natural advantage by 
reason of the lesser distance, and, in fixing reasonable 
rates from the farther distant origin, the Commission will 
not remove the natural difference in distance by equaliz- 
ing the freight rates. 

A seeming exception to this principle exists in connec- 
: tion with grouped rates. One origin point may be just 
' outside of and beyond a rate group. The rates from the 
outside point to a common market may be relatively 
higher than those from the farthest distant point within 
the origin group. In this case the outside point may 
point to the rate from the farthest distant point in the 
Tgroup as being relatively much lower than ite rate. The 
I answer is that the grouping must end somewhere, and 
: that the fair comparison would be, not with the farthest 
j distant point in the group, but with the average distance 
' of all points in the group.® Groups are ordinarily estab- 
. lished by the carriers and, unless the grouping is exces- 
; sively large, or improperly made, the Commission usually 
j will not disturb the group by extending it to include 
I farther distant points. 

Rate Adjustments of Long Standing. In suspension cases, 
where the carriers are attempting to increase rates, the 
complainant should prove, if the facts warrant, that the 
existing rates were voluntarily established by the carriers 
and have been voluntarily maintained for a considerable 


@25 I.C.C. 695, 697. 

Somerville Iron Worl's Case, 


102 I,C.C. 511. 
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period of time. Such facts raise a presumption of the 
reasonableness of the existing rates. 

On the other hand, where a shipper is attacking a rate 
that was voluntarily established and has long continued 
in effect, these facts raise a presumption that the rate is 
reasonable and should not be reduced. 

In the Burgess v. Trans-Continental Freight Bureau 
Case,® which was afterwards affirmed by the Supreme 
Court of the United States, the Commission said with 
respect to a rate which the carriers had increased after it 
had been voluntarily maintained for a long period of 
time, that, “Some justification should therefore be shown 
for its advance,” and that the fact of its voluntary estab- 
lishment and long continued maintenance “is strong evi- 
dence of the reasonableness of the rate.” 

The presumption is a rebuttable one and “there is no 
conclusive presumption that a rate reasonable to-day was 
reasonable a year before or a day before since reasonable 
rates vary from time to time® ...” 

Conclusion" 

In this manual, which is the first of the four manuals 
on Grounds of Proof and Procedure before the Com- 
mission, there are two introductory chapters devoted to 
an explanation of the various kinds of rate cases and the 
legal principles involved in such cases. The remaining 
chapters, three in number, contain a discussion of vari- 
ous factors to which weight attaches in proving unrea- 
sonableness under Section 1 of the Act. 

It is now in order to turn to the second of these three 
manuals, and guided by the discussion in this text, to 
consider the evidentiary value of rate comparisons in 
proving unreasonableness under Section 1 of the Act. 
That such comparisons have great value when properly 

^3 I.C.B. 668, 677. 

Penrod Walnut d- Teneer Co. Cctse^ 15 I.O.C. 326, 328. 
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made, cannot be denied. However, the secret of success 
in using such comparisons lies in knowing how to choose 
between comparisons which have value and comparisons 
to which little or no weight attaches. The following man- 
ual, which explains and illustrates many of the more sig- 
nificant characteristics of rates and of the traffic moving 
under them upon which value in proving unreasonable- 
ness hinges, provides the key to the solution of this rather 
vexing problem. 

Practical Application 

Problem. On February 4, a carload of grapefruit shipped from 
Bowling Green, Fla., to Wausau, Wis., was assessed a rate of §1.84 
per box. At the time shipment moved, a rate of $1.28 per box was 
in effect from Bowling Green to Duluth, and Albert Lea, Minn., and 
Eau Claire, Wis. This rate was later published to Wausau, Wis. 
Complainant alleged that rate charged was unreasonable in view of 
the publication of the lower rate at a later date by the carriers. 

Do you consider this as sufficient grounds on which to petition the 
Commission for reparation? 

Solution. No. The Commission will not issue an order for rep- 
aration on the basis of subsequent voluntary establishment of a lower 
rate. It is essential that other matters be submitted to prove the 
unreasonableness of the rate charged. 
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THE PURPOSE OF THIS MANUAL 
AND TRAINING SUGGESTIONS 


I N every rate contest the Commission must base its judg- 
ment primarily upon the facts presented by the parties 
to the case. Therefore, those bringing complaints or defend- 
ing existing situations must present competent evidence in a 
proper manner to support their contentions. Whether one 
is acting in behalf of a railroad, a community, a single ship- 
per, or an association of shippers, thorough preparation and 
special training for the work are imperative to cope, on an 
equality, with the trained and experienced adversaries he is 
sure to encounter. 

In the preceding manual only a few of the factors to 
which the Commission attaches weight in passing upon the 
reasonableness of rates are reviewed. It is therefore in order, 
in this manual, to direct further attention to the kinds of 
evidence which prove effective in cases involving proof of un- 
reasonableness under Section 1 of the Act. 

There is vast opportunity for individual action and in- 
genuity in planning a rate contest and likewise for a differ- 
ence of opinion as to what factors should or should not con- 
trol in passing upon the reasonableness of rates in question. 
However, while individual traffic managers and rate experts 
may each have their own theories, whether they are correct 
or incorrect makes little difference. The significant angle of 
approach to a rate case is from the standpoint of the Com- 
mission. Effort should be confined, as far as possible, to pre- 
senting only such facts and arguments as one has good rea- 
son to believe will appeal to the men in whose hands the 
decision finally rests. 

One way to discover what factors exert the strongest in- 
fluence in determining the action of the Commission is to 
select, at random, a considerable number of its decisions and 
to analyze them with this end in view. As the result of such 
an analysis of one of the volumes of the Commission^ decis- 
ions, it was found that this volume contained eighty cases 
which might be termed rate eases. A review of these eighty 



cases points clearly to rate comparisons as the character of 
evidence most frequently considered by the Commission. In 
sixty-eight of the eighty cases referred to, this form of proof 
was employed and moreover in each of these cases the Com- 
misaon based its decision, in whole or in part, upon that 

character of evidence. . i 

Por those who are interested, either (hrectly or mdirectly, 
in the preparation or defense of a ease in which the reason- 
ableness of rates is in issue, this manual, which is devoted 
primarily to the use of rate comparisons in cases before the 
Interstate Commerce Commission, provides a wealth o 
valuable and constructive suggestions. 
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COMPARISON OF RATES 


»’ate structure on molasses and the circumstances under 
which the rates from the Gulf Ports were established, it 
might be inadvisable to draw the comparison. Thus, it 
might give the defendants an opportimity to show that 
the rate from Biloxi was a water-depressed rate, made 
to meet the rate from Mobile, Ala., which is in turn a 
water-depressed rate. 

The defendants might also be able to show that the 
Commission, in a previous case, had recognized the low 
level of the rates from the Gulf Ports, and has authorized 
the carriers to carry lower rates from the ports than from 
intermediate points to Birmingham and other interior 
cities. Or, it may be that the rate from KhoxviUe is 
related to the rates from the South Atlantic ports to 
Atlanta, and that the rate to Birmingham was made in 
relation to the rate to Atlanta. 

Unless the witness is thoroughly familiar with the gen- 
eral rate structure in the territory surrounding that in 
which the points m issue are located, his comparisons 
may be broken down upon cross-examination and his 
ignorance may prove very embarrassing, not only to him- 
self, but to his attorney and his client. The carriers’ 
witnesses are usually thoroughly informed upon the 
general rate structures applicable on any article of com- 
merce in respect to which they testify and thus, tmless 
the witnesses on the opposite side are equally well in- 
formed, the carriers have a great advantage in being able 
to break down the effect of rate comparisons which the 
complainant is relying upon in support of the all^ation 
of unreasonableness. It is in situations of this kind that 
the ability and knowledge of the capable traffic manager 
become most apparent. 

History of Rates Compared. In comparing two rates 
it is not sufficient to show the history of the assailed rate 
only. The history of the comparable rate must also be 
known, thoroughly understood, and explained. Por ex- 
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ample, suppose that since the year 1910, the rate assailed 
had been increased 15 cents in 1915, 25 per cent in 1918, 
and 40 per cent in 1920, and reduced 10 per cent in 1922. 
The history of the comparable rate may show that, with 
the exception of the 40 per cent increase of 1920, it was 
subjected to like increases and to a similar reduction. 
|f the witness did not know this the defendants might 
bring it out on cross-examination or on their direct ex- 
amination, and show that the rate used for the com- 
parison was lower than it should be, and that, if the 40 
per cent advance of 1920, authorized by the Commission, 
had been added, the two rates would have been upon 
the same relative level. This would destroy the value 
of the comparison. 

This simple illustration is given merely to show the 
importance of being fully informed, not only in respect 
to the present rates, but also on their history. Showing 
the history of the rate assailed, as stated above, would 
be of great importance because it would show that, in 
justifying the increase of 1915, the burden of proof is 
clearly upon the defendants. 

Rule III (k) of the Rules of Practice before the Com- 
mission provides that “in case violation of Section 1 of 
the Act is alleged, the complaint should show whether 
the rates, fares, or charges assailed have been increased 
since January 1, 1910.” This requirement is made in 
order that the parties and the Commission may know 
whether the burden is on the complainant or the defend- 
ants. But it is not sufficient merely to allege this in the 
complaint. The proof must sustain that allegation and 
the history of the fate assailed must be stated, together 
with tariff references, by the complainant’s witness. 

In connection with tables of rate comparisons it is not 
essential that the history of each comparable rate be 
shown. However, the witness should, as far as possible, 
be familiar with the history of the rates he uses in order 
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that he may not find his comparisons broken down by 
cross-examination, as explained above. 

How the Rates Are Published. In presenting compari- 
sons of rates the witness should specify the kinds of tariffs 
in which the rates appear. That is, he should indicate: 

1. Whether the tariffs are published by the initial carrier, or 
by an agent for naany carriers. 

2. Whether the rates are published as joint through rates, or 
are made by combination of locals. 

3. Whether there is a specific method provided for making 
through rates based upon certain proportionals to and be- 
yond certain gateways. 

4. Whether the rates are class rates or commodity rates. 

5. Whether the points in issue are named in the tariffs or take 
rates by intermediate application. 

6. Whether the points in issue are mcluded in groups of origins 
and destinations or take point-to-point rates. 

7. Whether there are special tariff rules which govern deliv- 
' eries, routes, packing requirements, or transit. 

S. If all or a part of the through rate is a class rate, the gov- 
erning classification or classifications. 

This synopsis, while not all embracing, serves to indi- 
cate, in a general way, the things which the witness 
should know about the tariffs in which the rates he quotes 
are published. 

How the Rates Are Oojastructed. The witness should 
explain, in connection with rates used for purposes of 
comparison, how the rates are constructed. Some of 
them may be full combinations of locals, while some may 
be joint rates to certain points plus full locals beyond. 
Some may be proportionals to certain grouped gateways 
plus joint class rates beyond; others may be constructed 
by the addition of arbitraries, over a basing point; while 
still others may ponsist of scaled rates plus joint-line ar- 
bitraries. Information of this kind is necessary in order 
that the examiner and the Commission may get a clear 
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picture of the rate structure. Unless it is shown that 
the rates used in the comparisons are exactly the same 
kind as the rates assailed, the value of the comparisons 
may be greatly lessened. 

How the Rates Are Applied. The witness should be 
able to show, in connection with the rates used in com- 
parison, Just how the rates are applied. For example, 
certain rates may be applied under a distance scale using 
joint-line arbitraries, whereas the complainant may con- 
tend that the single-line scale should be applied on 
account of the common management and control by one 
line of another line making up the through routes. A 
given set of rates may apply through certain gateways 
and not through others. Sometimes the carriers apply 
certain commodity rates to analogous articles in one ter- 
ritory, and not in another territory. Again a grain rate 
may be applied on a certain list of grains and grain prod- 
ucts by one group of carriers, while another group may 
apply the grain-products rates under that particular 
item. The carriers do not, in all instances, apply dis- 
tances figured via the shortest available routes. In some 
cases they may have authority for abnormal situations 
such as these, and if so they ought to be explained. 

Sometimes commodity items are general in terms and 
one carrier, for example, may be applying a rate on 
“Machinery and Machines, N.O.S.,” while other carriers 
take the position that specific items on “Road Rollers, 
Self-propelled” should be applied instead of the machin- 
ery item. Occasionally, discussion of the application of 
rates used in comparisons develops that certain traffic 
is being overcharged or undercharged, in violation of 
Section 6 of the Act. 

Similarity or Dissimilarity of Traffic and Transportation 
Conditions. In the Jackson, Traffic Bureau Case® the 
Commission held that merely showing the rates on other 
articles, without also demonstrating that they are com- 


® 88 I.C.O. 189. 
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parable in other respects, such as value, average loading, 
and risk of loss and damage, is not convincing in deter- 
mining the reasonableness of rates. 

The principle is well established that a mere compari- 
son of rates, without supporting evidence showing the 
similarity, or dissimilarity, of the transportation con- 
ditions, is of little probative value.® 

Conditions Compared. Traffic and transportation con- 
ditions, used in connection with comparisons of rates, 
mean more than the abstract characteristics of value, 
loading, risk, and weight per cubic foot. The witness 
who offers the comparison should be familiar with the 
rate structure, the territory, the way the tariffs are pub- 
lished, constructed, and applied, and the topographical 
conditions. Thus, in comparing rates on coal from the 
Kentucky fields to Spartanburg, S. C., with the rates 
from the same fields to Sandusky and Toledo, Ohio, there 
is no need to testify with respect to the value, average 
loading risk, and weight per cubic foot. These factors 
remain constant for coal rates in general. The witness 
should, however, be familiar with the topographical con- 
ditions, in that the haul from the Kentucky fields to 
Spartanburg must pass over the mountain ranges, whereas 
the haul northbound to the lake ports is much more free 
from operating difficulties on the first portion of the 
movement, and is through practically level country for 
a large part of the haul. 

Rate Basis and Application. The witness should also 
be thoroughly conversant with the method in which the 
rates to the lake ports are made and applied. He may be 
using rates to Sandusky and Toledo which apply only on 
coal destined to move by lake steamer from the ports, 
and find that these rates are about 80 per cent of the 
rates which apply on coal destined to Sandusky and 
Toledo for local consumption. 


<T) Vnimrml Paper Bag Oo^ Case, 88 l.C.O. 598, 595,. 
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Another condition which the witness should be familiar 
with is the fact that it is generally regarded as proper 
to maintain rates through Central Freight Association 
Territory on a lower level than the rates from Kentucky 
to South Carolina points, on account of the greater traffic 
density in Central Freight Association Territory than 
in Southern Classification Territory. 

Dissimilar Conditions. Similarity of transportation 
conditions must be shown in instances where the witness 
is offering one rate as a fair measure of the rate assailed. 
However, this is not the sole manner in which compari- 
sons may be used. If the rate from the Kentucky mines 
to Sandusky showed higher revenues per ton-mile, per 
car-mile, and per car, than the rate from the Kentucky 
mines to Spartanburg for a like distance, the complain- 
ant, if located at Sandusky, would want to show that 
the transportation conditions to Spartanburg were unlike 
those to Sandusky. By showing the dissimilarity of the 
topography he could lay a foundation for the fact that 
the rates to Sandusky ought to be lower, mile for mile, 
than the rates to Spartanburg. 

When a rate comparison is made by a complainant as 
being a fair measure for the reasonableness of the rate 
assailed, the defendants’ witnesses often break down the 
comparison by a showing of unlike conditions. And, in 
turn, when comparisons are offered by the defendants as 
a fair measure of the rate assailed, to show that the rate 
is not in excess of a maximum reasonable rate, an experi- 
enced traffic manager for the complainant is able to point 
out to his attorney all of the inherent weakness in the de- 
fendants’ comparisons so that the value of the defend- 
ants’ comparisons likewise can be impaired by cross- 
examination. 

Traffic and Transportation Characteristics of Oonunodi- 
ties Compared. In drawing comparisons between the 
rates on one commodity, and the rates on another com- 
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modity, the witness should have a practical knowledge of 
the method of handling, packing, loading, unloading, and 
delivery of both articles. For example, in comparing the 
rates on marble with those on crushed rock for road- 
building purposes the witness should know whether the 
handling of marble requires much more care than the 
handling of crushed rock; whether the marble requires 
bracing in the cars to prevent chipping and breakage; 
whether the same kind of equipment is used for each; 
and whether the method of loading the crushed rock and 
the dumping of it into cars, damages the cars more than 
the stowage of marble. 

In comparing the rates on butter with the rates on 
cheese the witness should be familiar with the peculiari- 
ties of each, such as the tendency of cheese to impart an 
odor to certain other classes of freight shipped in mixed 
carloads with it, or shipped in the same car after the 
cheese has been unloaded. He should know whether it is 
practicable to ship butter in the same car with cheese. 

In comparing the rates on poultry with those on hogs, 
the witness should have a practical knowledge of the 
differences m construction of the double-decked livestock 
cars and the patented poultry cars. He should know the 
federal laws with respect to the inspection, transporta- 
tion, feeding, watering, and drenching in transit of the 
different kinds of meat animals and poultry. 

These illustrations serve to show why it is necessary for 
the witn^ to have a practical knowledge of the salient 
characteristics of the services performed in connection 
with the transportation of different articles of commerce. 

Absence of Competitive Influences. One of the most fre- 
quent methods employed by the defendants in breaking 
down the probative value of comparisons offered by 
shippers, is a showing, in connection with the history of 
the compared rate, that it was established to meet the 
competition of other rail or water lines. In many cases 
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the carriers are able to show, from decisions of the Com- 
mission, that the compared rate has been recognized by 
the Commission as bemg less than a maximum reasonable 
rate, and that it has been established on a relatively low 
basis to meet carrier competition. Sometimes they show 
that the compared rate was reduced in order that a shipper 
or shippers on their lines might be able to reach a com- 
petitive market to which other carriers published reduced 
rates from other points of origin. In drawing a compari- 
son between rates the shipper’s witness should take care 
that the compared rates cannot be shown to be depressed 
by water or carrier competition. 

Competition ils Viewed by the Commission. The Com- 
mission has long recognized that competition is an impor- 
tant element in considering comparisons of rates for the 
purpose of determining reasonableness. In the Corpora-i 
tion Commission of North Carolina Case,® the Commis- 
sion said, “Competition has no doubt affected rates to 
points on the main line of the Norfolk & Western, but as 
we see it this competition has to no considerable extent 
been reflected to points south.” In the Elem Coal Co. 
Case,® the Commission found that “even complainant’s 
rate is depressed by this water competition.” This latter 
finding indicates very clearly the fact that the complain- 
ant, in drafting his complaint, did not realize the impor- 
tance of being able to show that there was an absence of 
competitive influences even in the rate assailed. 


Practical Application 

ProWenL In a complaint akeging the unreasonableness of a rate 
of 44 cents per 100 pounds on rough granite in blocks from Salida, 
Colo., to Keokuk, Iowa, via Denver & Rio Grande Western Railroad 
to Denver and Chicago, Burlington & Quincy Railroad beyond, a 
distance of 1,061 miles, the complainant referred to a rate of 24 
cents on the same commodity from Mountain Park, Okla., to Keo- 

<T)19 I.O.C. 303, 310. 

@80 I.C.C. 647, 650. 
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kuk over the St. Louis-San Francisco Railway to Kansas City and 
Chicago, Burlington & Quincy Rahroad 

miles. The ton-mile yield for each haul was 8.29 mills and 6. 
mills, respectively. How would you disprove the value of this com- 
parison, if you were representing the earner, on the basis of trans- 
portation conditions? 

Solution. Transportation and operating conditions are control- 
ling factors in this case. The Denver & Rio Grande Western Rail- 
road, the initial line, traverses a mountamous territory where oper- 
ating conditions are unusual and difficult. Therefore, the ton-mile 
yield over the route shipment moved may weU be somewhat higher 
than earnings for a haul through level country. The facts a^^ 

similar to those in the Cameron, Joyce & Schneider Case, 120 i.C.C. 

129. 



Chapter II 

INTRASTATE AND OTHER RATES AS 
MEASURES OF REASONABLENESS 

/% LTHOUGH many kinds of rates are available for 
J-\ comparisons in proving reasonableness or unrea- 
sonableness under Section 1 of the Act, not all of 
them are fair measures of the rate or rates in issue. There 
are well-defined characteristics of certain rates which 
sometimes disqualify them as legitimate bases of com- 
parisons in rate cases. The party offering a comparison 
should know of these limitations and choose only those 
rates which will withstand the most severe attacks and 
criticism of the opposing party. For example, he should 
be able to decide such questions as whether an intrastate 
rate can be a proper measure of an interstate rate, 
whether a “paper” rate offers a proper basis of compari- 
son, and whether a rate carrying one minimum weight 
may properly be compared with a rate carrying a differ- 
ent minimum. These and other questions which arise 
frequently in rate comparisons are discussed in this 
chapter with a view to pointing out their effect upon the 
grounds of proof in Section 1 cases. 

Intrastate v. Interstate Bates. Prior to the World War 
and the period of Federal control of railroads there was a 
general feeling in interstate commerce practice, that the 
intrastate rates formed an improper and unreliable meas- 
ure of comparison for the determination of reasonable 
interstate rates. Theoretically, this feeling had no proper 
place in our system of dual regulation of carriers, but in 
actual practice the feeling was prevalent and often found 
expression in interstate cases. It was said that the intra- 
state rates were “depressed” by the various state com- 


il 
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missions in order that each state might have a lower 
basis of rates than existed on interstate traffic or on traffic 
within adjoining states. In some instances subsequent 
events tended to prove that such conditions actually ex- 
isted, but it would be unfair to the state commissions of 
the nation as a whole, to say that this was generally true. 

One particular instance was brought to light in the so- 
called Shreveport Case, in which the Commission issued 
an order requiring the removal of undue prejudice against 
interstate commerce from Shreveport to Texas points, on 
the one hand, and undue preference of intrastate com- 
merce within Texas, on the other. This order was based 
upon findings that the interstate rates were not unreason- 
able, and, indirectly, that the intrastate rates were too 
low and should be raised to the interstate level. The 
Supreme Court of the United States affirmed this power 
of the Commission. Later, Congress amended the Act, 
giving the Commission broader statutory powers to cor- 
rect situations of this kind.® 

During Federal control the Commission had jurisdic- 
tion over intrastate as well as interstate rates of carriers 
under Federal control, and during this period passed upon 
the reasonableness of many intrastate rates. Prior to 
Federal control, however, it was generally conceded that 
the citation of an intrastate rate was not a fair measure 
of comparison in determining the reasonableness of an 
interstate rate. In fact, in numerous instances, the fact 
that a rate was an intrastate rate, prescribed by a state 
commission or a state legislature, raised a rebuttable pre- 
sumption of fact that it was on a lower level than con- 
temporaneous interstate rates for Kke distances. 

Intrastate Rate Comparisons since Federal Control. 
Subsequent to the period of Federal control, and the^ 
amendment of Section 13 of the Act, there has been a 
more co-ordinated effort to place the interstate and intra- 


<i) Section 13, paragraph (4), Amendment of I'ehmaxy 28, 1920. 
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state rates upon a common level. This work is progress- 
ing through co-operation between the state and Federal 
commissions and it is now only a matter of time until 
the wide disparities between interstate and intrastate 
rates, which formerly existed in many instances, will 
practically disappear. 

Since Federal control, many scales of rates on impor- 
tant commodities prescribed by the Interstate Commerce 
Commission for interstate traffic, have, by the co-opera- 
tion of several state commissions, been made applicable 
on intrastate traffic as well. In the future we may expect 
to find, in such cases, that citation of intrastate rates will 
have equal weight with citations of interstate rates on 
those commodities. 

Caution Necessary in Making Comparisons. The wit- 
ness offering comparisons of intrastate rates with inter- 
state rates should be sure to select intrastate rates which 
are on the same general level as the interstate rates on 
the same commodity. Otherwise the value of the com- 
parisons may be destroyed by the mere fact of their being 
intrastate rates. 

Another reason why intrastate rates should be used 
only after careful consideration of their merits as com- 
parisons under an allegation of unreasonableness, is that 
it is no part of the Interstate Commerce Commission’s 
duty to pass upon the reasonableness of intrastate rates, 
except in so far as they may be unduly prejudicial in sub- 
stantial degree to persons or localities engaged in inter- 
state commerce.® 

Where the intrastate rate has been established by a 
state commission, but not in co-operation with the Fed- 
eral and other state commissions, the Interstate Com- 
merce Comniission has frequently held, as in the Waco 
Freight Bureau Case® that the state-made rate affords 

<^OUakoma Corporation Commission Case, 80 I.C.C, 607, 617. 

(D 19 I.O.O. 22, 26. 
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little value for comparative purposes. This case reflects 
the general prevailing attitude with respect to intrastate 
rates prior to Federal control. Until this attitude is 
changed by future decisions of the Commission, the safest 
rule to follow with respect to cases involving the reason- 
ableness of interstate rates, is to omit any and all com- 
parisons with intrastate rates. 

The Interstate Commerce Commission has never rec- 
ognized that it is bound in any manner by the decisions 
of state commissions.® 

Expenses of Carrier. In making comparisons, particu- 
larly of short-haul rates, the complainants are often faced 
with testimony on behalf of the carriers that the rate 
cited by way of comparison is unlike the rate assailed in 
that the carriers have to absorb certain costs, for example, 
terminal or switching charges, which, when deducted 
from the aggregate revenue per car, makes the net reve- 
nue per car inadequate to cover the cost of transporta- 
tion. In some instances the carriers have been able to 
show that the special expenses which they have to absorb 
in connection with terminal switching, per diem for idle 
cars, and the like, practically equal the revenue which 
they derive from that particular traflfic. Obviously, the 
trained traffic manager must acquaint himself with con- 
ditions of this kind before he attempts to use a rate for 
comparative purposes. 

Voliune of Traffic. In comparing one rate with an- 
other the witness should be familiar with the volume of 
movement imder each. One of the most common objec- 
tions to proffered comparisons is that there is no actual 
movement under the rates cited. Generally a witness 
should be prepared to testify that the movement under 
the rate assailed is comparable with the movement under 
the rate offered in comparison. 


<S)J^ailmad Oommission of WiBcomin Oase^ 16 I.O.C. 85, 89. 
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The Oommission has repeatedly rejected as having no 
weight, the comparison of rates nnder which there is 
an actual movement with rates nnder which there is 
no substantial movement. 

“Paper” Rates. When it develops that the compared 
rates are never used for actual shipments, they are styled 
“paper” rates; that is, -rates which merely exist in the 
tariffs, but which are not employed on the movement of 
any actual shipments. The experienced traffic manager 
scrupulously avoids including “paper” rates in the ex- 
hibits which he prepares to show comparisons of rates. 

Trajfic Density. A comparison of the general level of 
a rate structure in one territory wdth the general level 
upon the same commodity in another territory, should be 
supported by statistics from the annual reports of the 
carriers showing the relative traffic density in the two 
areas. When a heavy-moving commodity such as coal, 
salt, or lumber is under consideration, an attempt should 
be made to place in evidence statistics showing the vol- 
ume of production in one territory as compared with an- 
other. The carriers’ annual reports to the Commission 
may be relied upon to supply valuable statistics with re- 
spect to the most important classes of heavy-moving 
freight traffic. 

Value and Grade of Oommodities. In comparing the 
rates on different articles, the value of each should be 
stated since it is given due weight by the Commission. 
In many instances comparisons are offered between such 
commodities as coal and lumber and neither shippers nor 
carriers develop in the record any definite figures show- 
ing the differences in average value. The rates on lum- 
ber cover so many different kinds of forest products and 
manufactured or partly manufactured articles, that it is 
difficult to give a general average value per carload of 
lumber, but nevertheless, some idea of the differences 
should be developed. A mere statement to the effect that 
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the value of a carload of lumber is ordinarily higher than 
the value of a carload of coal, while a matter of common 
knowledge, is too indefinite to have much probative value 
in determining the reasonableness of the rates on coal in 
comparison with those on lumber. 

The witness making comparisons of rates on lumber 
and forest products should be informed of the character 
of the commodities upon which the rates used in his 
exhibits apply. For example, he may use a rate and find, 
upon direct evidence offered by defendants, that the cited 
rate applies only on hardwood lumber of high value, 
whereas the rate in issue applies on and covers actual 
movements of pine lumber. 

In comparing rates on coal the witness should compare 
rates on the same grade or grades of coal. In many in- 
stances the rates on bituminous coal differ according to 
the prepared size, such as lump, egg, pea, nut, slack, and 
run of mine, and these, in turn, are upon a different level 
than the rates on anthracite coal. In other instances 
there may be no distinction in the tariffs between the 
different grades or sizes of bituminous coal from and to 
certain points, but there may be different rates on 
“bunker” coal or “export” coal than on “domestic” coal. 

The subject of graded rates based upon differences in 
value is discussed in the preceding manual in connection 
with released rates under the Cummins Amendment. 

Mmimiun Weights. In comparing the rate on one 
article, subject to one carload minimum weight, with the 
rate on another article, subject to a different minimum 
weight, some means of adjusting the differences in 
minima should be devised, if practicable, in order to make 
a fair comparison. If two commodities are fairly com- 
parable in all other respects and* the minimum on the 
rate assailed is higher than the minimum governing the 
compared rates, this might be employed as a fair means 
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of comparing the reasonableness of the carload minimum 
weight itself, but might have practically no probative 
weight with respect to the reasonableness of the rate. If 
the actu^ average loading of the two comparable com- 
modities is practically the same weight, and if this aver- 
age greatly exceeds the differing carload minima on the 
respective commodities, then the question of carload 
minima has no probative value and may as well be 
omitted from the evidence. 

If the rate on a particular commodity from one point 
of origin takes a higher minimum weight than the rate 
on the same commodity from another point of origin, 
and the practice is to load not more than the required 
minima, then the showing of the difference in minima be- 
comes important as bearing directly upon the measure of 
the rate from one point, as compared with the rate from 
the other. 


Relevant Information. In offering comparisons the 
witness should always cite the tariff authority for the 
rates compared and state the minimum weight which 
governs the carload charges. The witness should also 
point out any variation in minima, and whether the 
minimum applies on cars of all lengths, or whether it ap- 
plies on the standard car, subject "to Rule 34 of the Con- 
iSolidated Freight Classification, which provides gradu- 
ated minima for ears of different lengths. 

In Excess of Physical Capacity of Cars. In drawing 
comparisons care should be taken to include no rates 
which are subject to minima in excess of the physical 
capacity of a standard car, for the Commission has held 
that it is unreasonable to base transportation charges on 
a miniTniun weight which cars are incapable of loading.® 
If the rate assailed is subject to a carload minimum which 


aassification Balings on Radio SeU Case, 102 I.C.C. 140, 144; Arm owr 
Grain Go. Case, 58 I.C.C. 306, 309; and United Slates Graphite Co. Case, 88 I.O.C. 


157, 159. 
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cannot be loaded in standard cars, this fact should form 
a part of the allegation of the complaint and there should 
be a specific attack upon the existing minimum and a 
prayer made for the establishment of a reasonable lower 
minimum. 

When rates used in comparisons differ for varying 
minima, this fact should be fuUy explained by the wit- 
ness. 

As Part of Rate. While an extended discussion of the 
subject of minimum weights cannot be made under the 
subject of rate comparisons, attention may be briefly 
directed to the fact that the Commission has frequently 
held that the minimum weight is a part of the rate, and 
as such, enters into the determination of a reasonable 
rate. This doctrine was carried to a rather unusual ex- 
treme in the Swift & Co. Case,® in which the Commission 
said that while it was true that the minimum on sheep 
and lambs appeared to be excessive, it must not be over- 
looked that it was a part of the joint rate found reason- 
able. Perhaps this extreme view was due to the fact that 
the rates on livestock from the West to eastern markets 
are, in most instances, the same on cattle in single-decked 
ears as on hogs, sheep, and lambs in double-decked cars, 
although the minimum weights on cattle differ from 
those on hogs, and the minimum weights on hogs differ 
from those on sheep. 

Based upon Marked Capacity of Car. Some heavy- 
loading commodities may be loaded in excess of the 
marked capacity of the cars furnished. These commodi- 
ties sometimes en j oy commodity rates with a carload mini- 
mum weight based upon the marked carrying capacities 
of the cars furnished. When this is the case the fact 
should be mentioned as a factor in support of the conten- 
tion that the high rqinimum warrants relatively low rates. 
The fact that the commodity will yield revenues per car 


®98 I.C.O. 649. 
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based upon a weight not less than the car can safely bear, 
is entitled to probative weight in testing the reasonable- 
ness of the rate. 

Carriers’ Operating Rules. Ordinarily tne carriers’ op- 
erating rules play no part in the determination of what 
is a reasonable rate for the reason that the Interstate 
Commerce Commission has no jurisdiction over the 
physical operations of the railroads. That is, the Com- 
mission has no control, whatsoever, over the time sched- 
ules of freight and passenger trains; over the tonnage 
ratings of engines; or over the personnel of the operating 
department, except in so far as may indirectly result 
from the enforcement of the hours of service and safety 
regulations under the Block Signal Resolution, Boiler 
Inspection Act, Hours of Service Act, Safety Appliance 
Act, and the Transportation of Explosives Act. 

In certain classes of cases carriers and shippers present 
complete detailed explanations of the entire transporta- 
tion services and movements, from the time that the 
empty car is ordered until the car is unloaded and re- 
leased at destmation. In such cases it is necessary that 
the witnesses become familiar with the operating rules 
and regulations governing the particular class of traffic in 
question. 

One simple illustration suffices to indicate the kind of 
operating rules which may be relevant in the determina- 
tion of reasonable rates. The livestock trains from the 
Chicago district to the east usually are called “specials.” 
Respecting these the carriers have rules regulating the 
number of cars per tram, the time of acceptance of 
loaded cars, the designated scheduled stops for feed, 
water, and rest according to the Federal laws, and the 
like. Usually, instructions are given that so-called 
“dead” freight must wait on passing tracks to permit the 
livestock trains to make their schedules. The fact that 
livestock is accorded the right of way over dead freight. 
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and sometimes even over passenger trains, has a direct 
bearing upon the costs of the transportation services ren- 
dered that particular class of traffic and is therefore rele- 
vant in proving the reasonableness of the rates therefor. 

Long-and-Short-Haul Clause Influence. In rate-case 
hearings, it is not uncommon to find that a rate offered in 
comparison by complainant, has been the subject of a 
Fourth Section application proceeding, and that fhe 
Commission has recognized it as a “depressed” rate, due 
to water or market competition. If the Commission has 
granted authority to the carrier to continue that rate in 
effect while maintaining higher rates to intermediate 
points, then, obviously, the rate is not a fair measure for 
the reasonableness of other rates. Ordinarily, it is quite 
easy to recognize such rates and to avoid their use, if 
desirable, for the tariff in which the “depressed” rate ap- 
pears should show on its face reference to the authority, 
granted by the Commission, to continue higher rates at 
intermediate points. 

Rates to Intermediate Points. When the rate to a com- 
mon junction or rail-competitive point of two or more 
lines may be applied over circuitous routes, the rate to 
an intermediate point on the circuitous route may, under 
the circuity provision of Section 4 of the Act, be held 
down by the competitive rate to the farther distant junc- 
tion. This point is more fully explained in connection 
with rates to intermediate points on circuitous routes, in 
the following manual, the third one on Grounds of 
Proof and Procedure before tee Commission. How- 
ever, whether such a rate to an intermediate point on a 
circuitous route is a fair measure of reasonableness of 
other rates, is debatable. The circuity provision appar- 
ently casts a presumption that the rate to such an inter- 
mediate point is the maximum reasonable rate which can 
be charged to that point. However, if the rate over the 
short route to the competitive point should also be de- 
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pressed, for example on account of water competition, 
then there would be no presumption of unreasonable- 
ness attaching to either rate. 

The fixing of maximum rates at intermediate points by 
the Commission, in proceedings arising in connection 
with Fourth Section applications, can not be considered 
as a finding that such rates are maximum reasonable rates 
when considered apart from the depressed rates to the 
competitive points. While rates prescribed to interme- 
diate points in such proceedings should be given due 
weight, they are not controlling.® 

Practical Application 

Problem. The Southern Railway proposed to increase its local 
interstate rates on tanning extract in carloads from Lynchburg, Va., 
to Norfolk, Va., from 19.5 cents to 28 cents. The intrastate rate on 
this traffic was also 19.5 cents. The short line distance is 204 miles 
and is via the Norfolk Western. The Chesapeake & Ohio Railway 
also serves these points, its route being 221 miles long. The Southern 
Railway also has an intrastate route of 309 miles, but the shortest 
distance over its system is 271 miles and is through the northern part 
of North Carolina. It is shown that there is no movement of tan- 
ning extract over the intrastate route. Protestants, the Traffic 
Bureau of Lynchburg in opposing the increase, stressed the fact that 
the Southern Railway’s intrastate rate was 19.5 cents whereas under 
the proposed adjustment the interstate rate would be 28 cents. 

Do you consider this comparison sufficient to prove the unreason- 
ableness of the proposed rate of 28 cents? 

Solution. The mere existence of the lower intrastate rate, upon 
which no tanning extract moves, has little or no probative value. 
The comparison, therefore, is not sufficient to prove the unreason- 
ableness of the proposed rate. 


Mobile Chamber of Commerce Case, 57 I.C.C. 605, 609; md Montffomery 
Chamber of Commerce Case, 57 I.C.C. 610, 619, 
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T he Commission has said that “rates and fares of 
the same kind should be compared with one an- 
other; that is, transshipment rates should be com- 
pared with transshipment rates; proportional rates with 
proportional rates; excursion fares with excursion fares; 
and commutation fares with conamutation fares.”® While 
this conference ruling, when announced, applied specific- 
ally to the interpretation of Section 4 of the Act, it has 
been followed consistently in rate comparisons in deter- 
mining reasonableness. 

The principle applies where the comparisons are in- 
tended to be of analogous, or “like” units. The best 
measure of comparison for a local rate is a local rate; for 
a joint rate, other joint rates; and for a proportional rate, 
other proportional rates. Similar procedure is applicable 
in connection with import, export, all-rail, watef-rail, 
lake-rail, and rail-water-rail rates. Likewise, for class 
rates the best measure of comparison is other class rates 
of the same class, and for a commodity rate, other ra.tes 
on the same commodity, or strictly analogous or fairly 
comparable commodities. 

Unlike Rates Sometimes Used. Occasionally, a very 
effective comparison can be made by employing the nega- 
tive of this principle. For example, if the rate on fresh 
meats from Chicago to Atlanta were assailed as being un- 
reasonable, and the complainant could show that the pro- 
portional factor of the through rate for the haul south of 
the Ohio River Crossings was much higher than the local 
rate from the Ohio River to Atlanta, and that the local 


<D Conference Enling No- 304. 
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rate from the Ohio River to Atlanta had been prescribed 
by the Interstate Commerce Commission, the contrast 
between the proportional and the local rate would be em- 
ph^ized very strongly. If the factor from Chicago to the 
Ohio River was a joint-class rate, the fact that the pro- 
portional south of the river exceeded the local south of 
the river, would create a very strong presumption that 
the proportional south of the river was unreasonable. 

Local Rates. When local rates are compared with local 
rates, care should be exercised to avoid confusing the uses 
to which the term “local” is applied. In its simplest 
sense it means the rate from one point of origin to one 
point of destination over one line of railroad. However, 
the term is also applied to rates originating at a certain 
point, as distinguished from rates applicable on traffic 
originating beyond that point. In the latter sense the 
local rate may be a joint rate, or a combination rate. 

In the illustration above, for example, the proportional 
rate for the portion of the haul south of the Ohio River to 
Atlanta, is contrasted with the local rate from the Ohio 
River crossings to Atlanta, meaning the rate applicable on 
traffic “originating” at the Ohio River points. The rate 
from the Ohio River to Atlanta may apply over one line 
from one crossing, and in this instance it would be strictly 
a local rate. On the other hand, it may apply over dif- 
ferent combinations of lines from other Ohio River 
points, and if so, it might be a joint rate or combination. 

Joint Rates. In comparisons of local rates under dis- 
tance scales, it occasionally happens that the scale pro- 
vides arbitraries to be added to the single-line scale when 
the route is comprised of more than one line of railroad. 
Care should be taken in employing comparisons under 
such scales, to select points from and to which there is a 
single line, if the rate assailed is via a single line, and to 
select points from and to which there are joint-line hauls, 
if the rate assailed is via a joint-line haul. Where a 
single-line scale, which provides arbitraries for joint-line 
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hauls, is employed the rate exhibits must show definitely 
whether each rate used in the exhibit is based upon the 
single-line scale, or if the joint-line arbitraries are in- 
cluded. 

The term joint rate, in a strict sense, means a rate from 
and to certain points, which applies over more than one 
line of railroad and is published as a single rate applicable 
over the combination of lines comprising the through 
route. 

Differences between Single and Joint-Line Bates. The 
principle underlying a difference in rates for single-line 
and joint-line hauls, is that — 

One carrier can haul a unit of 'a certain commodity a 
given distance cheaper than if one carrier performs 
one part of the road-hanl service and another carrier 
performs the balance of the road-hanl service. 

This principle has special application to rates for com- 
paratively short distances. Where the length of haul ap- 
proaches 400 to 500 miles, there is little or no' difference, 
for one line of railroad would have changes of trains, and 
changes of crews, which would not be unlike the transfers 
to another line of railroad at an intermediate junction. 

The Commission has frequently held that for longer 
distances the reasons which warrant joint-line arbitraries 
disappear and that the rates should be the same for joint- 
line as for single-line hauls. Just where the arbitraries 
should disappear cannot be definitely fixed. The later 
doctrine with respect to joint-line arbitraries is that the 
rates should take into consideration the average condi- 
tions within a given territory, and that the rates for sub- 
stantial hauls should be based upon the average condi- 
tions so that there will be no necessity of making different 
rates for single-line, than for joint-line, hauls. In the 
Southern Class Rate Investigation,^ the Commission, 
after indicating the views of the parties towards the elimi- 
nation of complications due to joint-line arbitraries, found, 

® 100 I.C.C. 513, 628, Conclusion No. 7. 
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“That no sufficient reason has been shown for joint-line 
differentials or abitraries but the absence of such differen- 
tials is a factor which should be given some weight in 
determining the level of the distance scale.” The Com- 
mission was there dealing with a scale of class rates to be 
used for single line, or local application as well as for 
joint-line application. 

When commodity rates are published on a specific basis 
from certain points of origin to certain destinations, or 
from large groups of origin to large groups of destina- 
tions, it is not customary to make any differences in rates 
due to the differences in the number of lines that partici- 
pate in the routes. Nevertheless, if the rate assailed is for 
a not-long haul over one line of railroad, and there are 
lower rates for like distances between other points, over 
routes consisting only of more than one line, this fact may 
be cited as having some weight or bearing upon the rea- 
sonableness of the rate assailed. 

Proportional Bates. The Commission has defined® a 
proportional rate “as one which applies to part of a 
through transportation which is entirely within the jur- 
isdiction of the act to regulate commerce; that is, the bal- 
ance of the transportation to which the proportional rate 
applies must be under a rate filed with this Commission. 
A rate to a port for shipment beyond by a water carrier 
not subject to the provisions of this act would not be a 
proportional rate. (See Cvcscent Cool cfc Mining Co. v. 
C. & E. I. B. R. Co., 24 I.C.C. 155.)” 

This definition is inaccurate and is somewhat ambigu- 
ous. If it means that the through transportation must be 
entirely within the jurisdiction of the Commission, and 
this is the way it must be interpreted under the illustra- 
tion 'given in Conference Ruling No. 304, then the Cona- 
mission’s definition cannot be reconciled with the defini- 
tion of a proportional rate contained in the Interstate 


<T) Conference Ruling No. 304 (b). 
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Commerce Act itself. The Act, Section 6, paragraph 13 
(e) defines a proportional rate as follows: “By propor- 
tional rates are meant those which differ from the corre- 
sponding local rates to and from the port, and which ap- 
ply only to traffic which has been brought to the port or 
is carried from the port by a common carrier by water.”® 
The italics are the author’s. Space will not permit fur- 
ther elaboration of this question here, other than to point 
out the difficulties which may, in some instances, be expe- 
rienced in determining whether a rate is a proportional 
rate. 

Tariffs Indicate Nature of Rates. Ordinarily, the tariffs 
show on their title pages whether the rates contained 
therein are local, joint, or proportional. Often the title- 
page shows that the tariff contains all three kinds of 
rates. Reference must then be made to the specific word- 
ing of each item in order to determine which rates are in 
fact proportionals, and which are locals. 

Occasionally rates are made specifically to apply as 
proportionals on traffic from or to certain points and not 
to others, and, at the same time, there may also be specific 
authorization for the use of the same rate^ on local traffic. 
For example, a rate from Davenport, Iowa, to New York, 
N. Y., on cattle and hogs in double-decked cars, may be 
published to apply locally on traffic originating at Daven- 
port and also proportionally on hogs originating in Iowa, 
but not on cattle originating in Iowa, and not on hogs or 
cattle originating in Missouri. In instances of this kind 
the rate might be used for comparison with local rates 
and it might be used, also, for comparison with propor- 
tional rates. In citing such rates, however, a clear ex- 
planation of the different uses of the rate should be made 
in order that the comparison may not be discarded as un- 
fair. This particular instance shows that there must be 
something unusual about the rate, which would require 


<D See also: Baltimore OaroUna BteamsMp Co. Caee, 49 I.C.C. 3*76, 181. 
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further explanation, based upon a thorough knowledge of 
the rate structure on livestock from the west to the east. 

Import and Export Rates. As a general rule rates on 
import and export traffic are made in contemplation of 
the fact that the rail haul does not include the usual de- 
livery at destination of export shipments, or the usual 
terminal service at point of origin of import shipments. 
Ordinarily import and export rates are made lower than 
the corresponding local rates. The principal reason for 
this difference in rates is the matter of competition rather 
than the matter of services. 

On many kinds of traffic special privileges and services 
are available in connection with export and import rates, 
which have no counterpart in domestic traffic. For ex- 
ample, at most of the ports from seven to ten days’ free 
time is allowed on many commodities, whereas on domes- 
tic freight the free-time period for holding cars is limited 
to forty-eight hours. While there may be some services 
in connection with the receipt and delivery of freight to 
and from water lines for export or import, which may be 
less expensive than in connection with the delivery and 
receipt of domestic freight, whether the aggregate ex- 
pense to the rail lines is less on import and export traffic 
than on domestic traffic may be seriously questioned. 

Import and Export Rates v. Domestic Rates. In mak- 
ing comparisons of rates on domestic traffic, care should 
be taken not to use rates on import or export traffic. 
There is a presumption, although it may be disproved, 
that the carriers encourage export traffic as a matter of 
public policy, and likewise, and this also is rebuttable, 
that rail rates on import traffic are lower than maxhnum 
reasonable rates, for competitive reasons. 

The Commission has frequently held that the mere fact 
that an export or import rate is lower than the domestic 
rate on like traffic from and to the same points, is not 
proof of the unreasonableness of the domestic rate, and 



28 


COMPARISON OF RATES 


this view has been upheld by the Supreme Court of the 
United States. The carriers may make rates on import 
and export traffic which are different from those on do- 
mestic traffic, but the Commission is not warranted in 
making this distinction. There is nothing inherent in ex- 
port traffic that necessitates fixing lower rates for it than 
on domestic traffic.® However, the cases cited demon- 
strate the futility of offering comparisons of import and 
export rates to prove the unreasonableness of domestic 
rates. 

Lake-and-Eail Rates. Rates published as joint rates by 
lake-steamer and railroad lines are comparable with 
ocean-and-rail rates, or rail-and-river rates, but not with 
all-rail rates. Frequent attempts have been made to em- 
ploy a formula for the equation of water transportation 
into the equivalent rail transportation on a mileage basis, 
for example, three miles of water haul has been taken as 
the equivalent, in transportation costs, of one mile of rail 
haul. These equated water mileages, however, are arbi- 
trary and unscientific. In certain classes of cases differ- 
ent equations have been employed by shippers, by car- 
riers, and by the Interstate Commerce Commission, but 
none of them can be accepted as a fair index of relative 
costs. 

The length of the water haul bears a distinct relation 
to the equation. That is, in comparing a short rail haul 
with a short water haul the equation might probably be 
one figure, whereas in comparing a very long water haul 
with a very long rail haul the equation probably should 
be entirely different. No extended discussion of the rea- 
sons for this variation of equated water mileages can be 
given here. However, enough has been said to indicate 
the difficulty of proving the reasonableness of rail rates 
by comparison with lake-rail or ocean-rail rates, or of 
measuring rail-ocean rates or lake-rail rates by all-rail 
rates. 

^Lincoln Oil Refining Co. Case, 88 I.C.C. 269, 271; D. Nagase c& Col Ltd 
Case, 68 I.O.C. 639, 540. 
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Class Rates. The general instruction to compare class 
rates with class rates, is subject to numerous exceptions 
and the exceptions are in the preponderance. One of the 
reasons for this fact is that when a particular class rate 
is attacked as a class rate, it is almost impossible to show 
that it is unreasonable without showing that the entire 
level of all the class rates is unreasonable. For example, 
suppose that the complaint assailed the second-class rate 
on aluminum ware from a point in Ohio to a point in 
Indiana, to which there was only an occasional move- 
ment. As a practical matter it would be necessary to 
show that all of the class rates between these points were 
unreasonably high as compared with aU of the class rates 
between other points in Central Freight Association Ter- 
ritory for like distances, or else that the entire level of 
class rates in this territory was too high. The enormity 
of such a task would, for all practical purposes, prevent 
the trial of a case upon such a theory. 

The class rate on a particular article between points in 
Central Freight Association Territory could not fairly be 
compared with the class rate on the same article in an- 
other territory, subject to a different classification, for 
the reason that the ratings in the two classifications 
might be different and the level of the class rates in the 
two territories would, in aU probability, be different. 

Class Rates v. Commodity Rates. The most frequent 
class of cases involving particular class rates is that in 
which the complainant is asking for the establishment of 
a commodity rate less than the existing class rate. In 
other words, the most frequent instances of this kind oc- 
cur where the complainant is attempting to substitute a 
lower rate than the existing class rate, on the ground that 
the volume of movement is so large as to warrant remov- 
ing the article from the ordinary class-rate structure. 

In this class of cases the proper method to employ is a 
comparison of the class rate assailed with commodity 
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rates between other points. In such instances the move- 
ment between the points where the commodity rates are 
in effect must be comparable to that between the points 
where class rates are charged. Thus it is seen that in 
cases involving particular class rates the most usual 
method of comparison is not with class rates, as might be 
presumed, but with commodity rates between other 
points. 

In speaking of class-rate cases we have in mind cases 
involving the class rate and not the classification rating. 
''f^Tien classification ratings are assailed and the complain- 
ant is seeking, not a commodity rate, but a lower classi- 
fication rating, then comparisons of the class rate with 
commodity rates would be useless and would have no 
bearing upon the reasonableness of the classification rat- 
mg itself. 

Commodity Rates. The general rule that commodity 
rates should be compared with commodity rates, has 
widespread application. As the necessity for thorough 
knowledge of the commodity rates used for purposes of 
comparison has already been dwelt upon at some length, 
further explanation is not necessary. 

Commodity Rates in Excess of Class Rates. Occasion- 
ally a commodity rate may be found which exceeds the 
contemporaneous class rates from and to the same points 
of origin and destination. 

There is a prestimption that a commodity rate, which 
exceeds the contemporaneous class rate, is unreason- 
able to that extent. 

Th'is presumption is based upon the fact that the reason 
ordinarily advanced for the estabhshme,nt of commodity 
rates is that the volume of movement warrants some- 
thing lower than the class basis. While the presumption 
is open to refutation and may be overthrown, the in- 
stances where commodity rates in excess of the class rates 
have been justified, are rare. 
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In the Grain from Memphis Case® the Commission 
said that it is unusual to find a commodity rate which ex- 
ceeds the contemporaneous class rate. In the South- 
eastern Sugar Cases,® the Commission held that the fact 
that a commodity rate is lower than a class rate raises no 
presumption that the commodity rate is subnormal, or 
less than a maximum reasonable rate. In the Boston 
Wool Trade ^ssn. Case,® the Commission held that the 
fact that commodity rates are higher than class rates that 
might otherwise apply does not necessarily prove that 
the commodity rates are unreasonable. These decisions 
indicate that there is no conclusive presumptmi of rea- 
sonableness attaching to commodity rates in their relation 
to class rates, whether higher or lower than the contem- 
poraneous class rates. 

Practical Application 

Problem. The unreasonableness of rates on green salted hides, 
in carloads, from El Paso, Tex., to Chicago, 111., St. Louis, Mo., 
Kansas City, Mo., and points basing their rates thereon, was alleged 
by the Peyton Packing Company. In the complaint filed with the 
Commission, a comparison of the commodity rates on agricultural 
implements, canned goods, cofiee, glass bottles, iron and steel articles, 
vinegar, paints, soap, starch, and wheat flour from Kansas City to 
Fort Worth, Tex., was made with the rates from Kansas City to 
El Paso. This comparison showed the rates to El Paso to be from 
14.5 cents to 24.5 cents higher than the rates to Fort Worth. All 
the southbound rates were shown to be on a higher level than the 
northbound rates on green hides on which the spread was 31.5 cents 
as between El Paso and Fort Worth. 

Of what value is this comparison? 

Solution. The mere showing of these differences in rates on un- 
related commodities moving in opposite directions, without any shov- 
ing as to the various elements affecting the southbound rates, falls 
far short of establishing any unlavffulness in the rates from El Paso 
or in their relation to the rates from Fort Worth. 



Chapter IV 

TON-MILE AND CAR-MILE REVENUES AS 
FACTORS IN COMPARISONS 

T here would be no necessity of resorting to mathe- 
matical formulas for assistance in making fair 
comparisons, if rates for exactly similar distances 
could be found. In practice it is seldom possible to make 
a rate exihibit which presents a sufficient picture of the 
general level of rates on a particular commodity without 
employing distances which cover a considerable range. 
That is to say, if the distance between the points in issue 
is 257 miles, it is improbable that many comparable rates 
could be selected between points just 257 miles apart. In 
making up the rate comparisons it might be necessary to 
use various distances ranging say from 150 to 350 miles. 

How then, can the mind grasp the relationship in rates 
where there are such differences in distance? Distance 
forms the variable element in most all rates, while the 
terminal expenses at origin and destination remain prac- 
tically constant and more or less uniform. Therefore, in 
comparisons of rates on one commodity with other rates 
on the same or other commodities, the variations in dis- 
tance must be reduced to some mode of expression which 
the mind can readily comprehend. Several mathematical 
formulas are employed for this purpose and the results 
are known as “ton-mile revenues,” “car-mile revenues” 
and “carload revenues.” 

Ton-Mile Eevenue. Ton-mile revenue is the rate per 
ton which the carriers charge to haul the commodity for 
each mile included in the total distance. The formula 
for determining the ton-mile revenue is applied to three 
different kinds of circumstances as follows: 
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(1) Where the rate is stated m amounts per ton, such 
as $2.40 per ton, and the distance is, for example, 120 
miles, the number of miles is divided into the rate per ton 
to obtain the rate per ton per mile, or ton-mile revenue. 
In this illustration the number of miles, 120, divided into 
the rate per ton, $2.40, gives 20 mills, or 2 cents per ton- 
mile. Ordinarily, ton-mile revenues are stated .in mills 
instead of cents. 

(2) Where the rate is stated in cents per 100 pounds, 
such as 12 cents per 100 pounds for, say, 120 miles, the 
rate in cents per 100 pounds is multiplied by 20, to get 
the rate per ton. Thus, 12 cents times 20 equals $2.40 per 
ton. The next step is to divide the number of miles, 120, 
into the rate of $2.40 per ton and the result is the ton- 
mile revenue or, in this example, 20 mills per ton-mile. 

(3) Where the rate is in cents per package, such as 6 
cents per standard crate of vegetables, estimated weight 
50 pounds, distance 120 miles, the first step is to reduce 
the rate per package into the equivalent rate in cents per 
100 pounds. 

In this example, two 50-pound packages make 100 
pounds, hence the rate of 6 cents per package is equiva- 
lent to 12 cents per 100 pounds. This rate is then multi- 
plied by 20 to get the rate per ton. Thus 12 cents times 
20 equals $2.40 per ton. The next step is to divide the 
number of miles into the rate per ton, and the r^ult is 
ton-mile revenue, which in this example is 20 mills per 
ton-mile. 

In the first illustration there is only one mathematical 
calculation, in the second there are two, and in the third, 
three. The second step in the second illustration and the 
third step in the third illustration are the same as the first 
step in the first illustration. The second step in the third 
iUustration is the same as the first step in the second illus- 
tration. 



'34 


COMPARISON OF RATES 


Ton-Mile Revenue as Measure of Different Rates on 
Om Commodity. Particular attention is called to the fact 
that ton-mile revenues are not affected by the carload 
minimum weight, the average loading, or the weight of 
the ear itself. The ton-mile revenue is essentially a 
measure for relative distances only. For this reason its 
use should be confined principally to comparisons of dif- 
ferent rates on a single commodity. 

When confined to differing rates on just one com- 
modity, the ton-mile revenue test is as good as any of the 
other forms of revenue tests, because where only one com- 
modity is involved in the comparisons, the average load- 
ing, the value, the risk, and the special transportation 
characteristics, all remain constant. The same kind of 
equipment is used and the same ratio of empty to loaded 
mileage of cars obtains. There is therefore no necessity 
for using any other form of revenue test when comparing 
differing rates on one commodity, unless, under peculiar 
conditions, there is a difference in some of the other fac- 
tors which go into the consideration of what is a reason- 
able rate. For example, if rates on aluminum manufac- 
tured articles from one point were attacked, and a com- 
parison were made with rates from another manufactur- 
ing point which makes only a very heavy type of alumi- 
num utensil, suitable for hotel kitchens, the difference in 
loading and value, between the ordinary aluminum ar- 
ticles manufactured at the complaining point and the 
hotel ware manufactured at the other point, might be so 
great as to warrant different rates. In this instance the 
ton-mile revenue would be almost valueless as a measure 
of comparison. The proper test would be the revenues 
per car-mile. 

Ton-Mile Revenue Not Conclusive. When ton-mile 
revenue comparisons are used, several well-defined prin- 
ciples of rate making should be kept in mind. First, ton- 
mile revenues can not be regarded as conclusive evidence 
of the unreasonableness of any rates. They cannot be 
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made the sole test, even where the comparisons are made 
with only the commodity under consideration. There 
are numerous other factors which must always be taken 
into consideration.® 

Rates per Ton-Mile Decrease with Distance. Care 
should be exercised to see that the rates used in the com- 
parisons do not cover too wide a spread in distances over 
and under the distance between the points under con- 
sideration. 

One of tie elementary principles of rate making in . 
connection with revenues is that as the distance in- 
creases, the rates per ton-mile and car-mile should de- 
crease.® 

Therefore, in comparing a rate for, say 300 miles, with a 
rate for 200 miles, there should be considerable allowance 
for differences in revenue per ton-mile due to the normal 
curve of decrease in revenues per mile for increasing 
hauls. However, if the rate assailed yields higher revenue 
per ton-mile for a distance of 300 miles than the com- 
pared rate for 200 miles, this comparison of unlike reve- 
nues would show, on its face, that some maladjustment 
of the rates existed, because the rate for 300 miles should, 
ordinarily, yield less per ton-mile than the rate on the 
same commodity for 200 miles under similar conditions. 

On short-haul trafl&c, say from 20 to 50 or perhaps even 
100 miles, the ton-mile test, has, as a rule, very little evi- 
dentiary value, for the reason that in short hauls the two 
terminal expenses usually outweigh in proportion the 
road-haul expenses.® Obviously, for a switching move- 
ment, the ton-mile test is of no value whatsoever. 

A party making comparisons of revenues per ton-mile 
should be careful not to take rates from the farthest 
points or nearest points in group adjustments, according 

^Mwkogee Tra^He Bureau Case, 17 I.C.C. 169, 173; Nehraslca State By. 
Commission Case, 23 I.C.O. 121, 125; Excelsior from St. Paul, Minn., Case, 36 
I.C.O. 349, 363; DecTcer <& Sons Case, 69 l.G.G. 67, 69. 

<i) St. Joseph Lead Co. Case, 101 LO.C. 352, 354. 

(i) Boston Wool Trade Association Case, 78 I.C.O. 341, ,345. 
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as the one or the other may favor the party offering the 
exhibit. Manifestly, in a group adjustment, distance is in 
a measure disregarded, particularly with respect to the 
nearby and the far distant points in the group, and the 
ton-mile revenue is, necessarily, higher to or from nearer 
border-line points than to or from those farther distant.® 

Car-Mile Revenues. Where there are any differences 
whatsoever in transportation conditions between the ar- 
ticle under consideration and the article used for com- 
parison, the ear-mile revenue test is the most reliable and 
is the one most frequently employed, particularly when 
different articles of commerce are compared. 

The essential difference between the car-mile and the 
ton-mile tests is that the car-mile test, unlike the ton- 
mile test, includes the element of the loading, that is, 
actual carload weights, average weights per carload, or 
carload minimum weights. Since the car-mile test does 
take into consideration the carload weights it affords a 
measure of the revenue which the carrier receives for a 
carload, and the carload is the unit of transportation upon 
which carload rates are based. The ton-mile test affords 
no indication whatsoever of the revenue for the unit of 
transportation of carload shipments, and this is the vital 
shortcoming of ton-mile revenue comparisons. 

Method of Determining. Car-mile revenue, then, 
means the amount of revenue which a certain carload rate 
will yield to the carrier for each mile included in the total 
distance that a commodity is transported. The formula 
for determining car-mile revenues is applied under three 
different sets of circumstances as follows: 

(1) Where the rate is stated in amounts per ton, per 
100 pounds, or per package, first determine the revenue 
per car, that is, multiply the rate by the average loading 
per car. For example, if the rate per ton is $2.40 and the 
average loading is 20 tons, the rate multiplied by the load- 

I® Somerville Iron WorTcs Case^ 102 I.C.C* 511. 
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ing equals $48 per car. The next step is to divide the 
number of miles into the revenue per car. For example, 
if the distance were 120 miles, 120 divided into $48, re- 
sults in a car-mile revenue of 40 cents. 

(2) If the rate were 6 cents per package, and the aver- 
age loading were 800 packages, the carload revenue would 
be 6 cents times 800, or $48, and the revenue per ear-mile 
would be found by dividing 120, the number of miles, 
into $48, resulting in a car-mile revenue of 40 cents. 

(3) If the rate were 12 cents per 100 pounds and the 
average loading per car were 40,000 pounds, the revenue 
per car would be $48 and the revenue per car, divided by 
the number of miles, 120, would produce a car-mile reve- 
nue of 40 cents. 

In each instance there are only two mathematical cal- 
culations in determining car-mile revenues, and the cal- 
culations are the same regardless of the method of stat- 
ing the rates. First find the revenue per car, then divide 
this by the total distance. 

Comparisons on Different Commodities. Car-mile com- 
parisons are particularly adaptable to the comparison of 
rates on different commodities which move in approxi- 
mately the same volume, which are of the same general 
character in so far as value and risk are concerned, which 
have approximately the same average loading, and which 
move in the same class of equipment. Where these ele- 
ments are not all present in more or less equal degree, 
certain mental allowances must be made for the differences 
in transportation characteristics. This kind of mental 
operation, when necessary, impairs the value of the com- 
parisons. 

This may be explained by an illustration. If a com- 
parison were made between the rates on fresh meats and 
the rates on packing-house pro.ducts, car-mile revenues 
would provide a much better test method than ton-mile 
revenues, as many of the transportation characteristics 
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of fresh meats are similar to those of packing-house prod- 
ucts. Both move in the same trains, from and to the 
same points, in fairly comparable volume, and in the 
same class of equipment. While there are differences in 
value these are not so great as to be important. The 
risk in transporting fresh meats is greater, but even this 
might be disregarded. There is, however, one very im- 
portant difference from a rate-making standpoint. The 
loading of fresh meats averages about 24,000 pounds, say, 
and the loading of packing-house products probably av- 
erages nearly 36,000. 

Some rates, such as those from the Missouri River 
packing points to the Mississippi River, are the same on 
fresh meats as on packing-house products. Therefore, if 
the packing-house products average 36,000 pounds, and 
the fresh meats average 24,000 pounds, the revenue per 
carload of packing house products will be 50 per cent 
higher than the revenue per carload of fresh meats. 
This in turn will make the car-mile revenues on packing- 
house products much higher than the car-mile revenues 
on fresh meats. The question now arises: Is the car-mile 
revenue on packing-house products a fair method of 
measuring the rates on fresh meats, or vice versa? 

Theory for Similar Kinds of Equipment. One of the 
fundamental theories of car-mile revenue tests is that, in 
the case of a certain kind of equipment, say the ordinary 
box car of standard length, the cost of transportation of 
a carload of packing-house products, for example, is not 
much greater or much less than the cost of transportation 
of a carload of fresh meats. Consequently, in order that 
the ear-mile revenue on fresh meats may equal the car- 
mile revenue on packing-house products, the mathe- 
matical result will be much higher rates on fresh meats 
than on packing-house products. Thus, if the rate on 
packing-house products were 20 cents, the revenue per 
car of 36,000 pounds would be 172 for, say 100 miles, a 
car-mile revenue of 72 cents. If it is true that fresh meat 
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given to the differences in average carload weights. The 
purpose of the illustration discussed above is to show 
some of the difficulties inherent in this method of rate- 
comparison. On the whole, it is doubtfut whether any 
form of proof of reasonableness or unreasonableness of 
rates is more often used, or is given more weight by the 
Commission, than ear-mile comparisons. 

In Investigation & Suspension Docket Nos. 26-26C,® 
the Commission, in considering comparisons of rates on 
coal, pointed out the “fallacy of placing reliance upon 
ton-mile earnings as a basis of rate making” and said: 
“As the Commission has heretofore found in many cases, 
a much fairer basis is that found in the earnings per car- 
mile and per train-mile. Much of the profitable freight 
carried by the railroads of the United States, and perhaps 
this might be made broader and it could be truthfully 
said that most of the freight which pays the carriers the 
best, is that which yields the lowest rate per ton-mile. 
This arises out of many facts which the traffic manager 
takes into consideration, the volume of traffic, the heavy 
load per car, and the regularity of movement. Some of 
the roads here concerned are among the most prosperous 
in the country, and yet their rate per ton-mile is lower 
than that of many which enjoy no such prosperity.” 

The Commission has frequently observed that car and 
car-mile revenues afford a more reliable guide than ton- 
mile revenues.® 

Gross-Weight Comparisons. Where comparisons are 
made, per ton-mile and per car-mile, between commodi- 
ties which move in different kinds of equipment and 
which show a substantial difference in average loading per 
car, neither of these ordinary tests are adequate, and a 
different method should be employed. Perhaps the most 
valuable form of comparison, in instances of this kind, is 
what is known as “gross-weight” comparisons. This name 

$ 22 I.O.O. 604, 620. 

Furniture from Southern Points Case^ 100 LC.C. 127, 136. 
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is rather abbreviated and does not indicate the true ex- 
tent of the formulas used in determining the comparisons 
Gross-weight comparisons show, arithmeticaUy, the rela- 
tive revenues under rates on different commodities based 
upon the average loadings of each and average weights of 
the kinds of equipment used for each, together with 
allowances for average ratios of return movement of 
empty cars. 

Often these gross-weight comparisons are used as a 
method of determining from the rate in effect on one com- 
modity, what would be a relatively reasonable rate on 
another commodity from and to the same points. The 
comparisons may be made in terms of revenue per ton 
of gross weight of car and contents, or the same plus an 
allowance for the ratio of empty return movement; or 
may be expressed in terms of revenues per “gross ton- 
mile” or “gross revenue per car” or “gross revenue per 
car-mile. The constructive rates derived from such 
comparisons are expressed in the same terms as the rate 
used for comparisons. The term “gross,” as used in con- 
nection with such comparisons, means the weight of the 
load in the car plus the weight of the empty car, and the 
distances used are ordinarily the distance in miles from 
point of origin to destination plus, in the event that the 
traffic under consideration involves a considerable empty- 
car movement, the number of miles determined by the 
ratio of empty return movement. 

Defect in Oross-Weight Comparisons. One inherent 
defect in gross-weight comparisons is that differences in 
value and volume of tonnage are not taken into account. 
The comparisons assume that the general transportation 
conditions of the one commodity are approximately equal 
to those of the other commodity. The Commission has 
given gross-weight comparisons great weight in certain 
classes of cases, and has observed that, when properly 
founded, they are “entitled to evidentiary weight.”® 


<i) Morrell <& Co. Case, 104 I.C.O. 104 115-117. 
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The formulas for making gross-weight comparisons 
vary according to the kinds of equipment used, and the 
nature of the transportation and other services, such as 
refrigeration. They require rather elaborate prepara- 
tion and study of statistics and should be attempted only 
by the experienced traffic manager.® 

Comparisons with Revenue on All Freight Traffic. An- 
other form of comparison more frequently used of late 
years is that between the ton-mile and car-mile revenues 
under the rates assailed and the average revenues per ton- 
mile and car-mile on all revenue freight traffic of a carrier, 
or of all Class I carriers within the United States or 
within a given territory. In connection with rates on coal 
the Commission gave consideration to the average 
revenues on all freight traffic in the Traffic Bureau of 
Nashville, Tenn., Case,® but said that “where the com- 
modity moves in trainloads the earnings per train-mile 
furnish the best criterion.” In a later report in that 
case,® special consideration was given to comparisons of 
car-mile revenue on aU freight traffic handled by the de- 
fendant. In the Swift dk Co. Case,® consideration was 
hkewise given to the comparisons per ton-mile and per 
car-mile with the average revenues “on all traffic of the 
respective carriers over whose lines the shipments 
moved.” 

Of course, the reasonableness of any rate cannot be 
gauged solely by comparing its revenues per ton-mile and 
car-mile with average revenue on all traffic. If this were 
used as the sole test the inevitable result would be to 
bring all rates to a common level.® 

(DFurtlier advice and instruction upon this subject may be had by consulting 
the gross-weight exhibits of Witness Hargis, for Wilson & Co., in the Morrell <£ Co. 
Case cited above. 

<D28 I.C.C. 533, 535. 

<3)43 I.C.C. 366. 373. 

0 62 I.C.C. 618, 625. 

0 Svjift (£r Co. Case, 62 I.C.C. 618, 625 ; and Indiakoma Refining Co. Case 
74 I.C.C. 392, 393. 
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In the Lafayette Box Board <fe Paper Co. Casef'^ the 
Commission said, with respect to a comparison between 
the revenues per 100 pounds under the rates on straw- 
board and the average revenue on all revenue freight in 
the Eastern District that “such comparisons, though fre- 
quently offered, throw little, if any, light on the reason- 
ableness of rates on individual commodities.” 

While this doctrine is sound in connection with the 
commodity there under consideration in that case, and 
while the average revenues on all carload freight cannot 
be set up as an exact standard for the determination of 
the rates on every commodity, nevertheless, there are cer- 
tain instances where comparisons of this kind induce a 
positive conviction with respect to the reasonableness of 
the rates assailed. For example, in a case involving the 
rates on crushed stone, for a haul of say, 400 miles, if the 
complainant can show that the car-mile revenues, under 
the rate assailed for this distance, are greatly in excess of 
the average car-mile revenues on all freight traffic in the 
same territory, the mind naturally jumps to the assump- 
tion that the rate is excessive because the stone, which is 
used for road-building purposes, must load very heavily, 
is of very low value, and is shipped in open equipment. 
It must naturally be assumed that the revenues for 400 
miles on such a low-grade commodity ought to be con- 
siderably less than the average revenues on all freight, 
which includes commojiities of Mgh_ value, light loading, 
and great risk; and includes, likewise, less- than-car load 
as well as carload shipments. 

The fact that this form of comparison is considered of 
probative value by the Commission, especially in connec- 
tion with low-grade commodities which move in large 
volume, is borne out by the decisions cited above and by 
a more recent one, in which the Commission tabulated 
the revenues on coal in comparison with the averages on 


©101 I.C.C. 273, 276. 
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all traffic for length of haul, revenue per ton-mile, car 
loading, revenue per loaded car, revenue per loaded car- 
mile, and revenue per loaded and empty car-mile.® 

Comparisons of Revenue Per Car. Revenues per car 
are, in some instances, the best test of the reasonableness 
of rates. In the Northwestern Woodenware Co, Case^ 
the Commission observed that comparisons of car earn- 
ings, on analogous commodities moving from the same 
point of origin to the same destinations, are ^'perhaps as 
fair a test of reasonableness of the rates in question as is 
obtainable under the circumstances. The evidentiary 
force of such comparisons has not infrequently been rec- 
ognized. Florida Fruit & Vegetable Shippers' Assn, Case, 
14 I.C.C. 476, 489, 490; In Re Advances on Coal, 22 
I.C.C. 605, 620/’ 

Practical Application 

Problem, Complainant, Fletcher-Wilson Coffee Company, deal- 
ing in coffee at Montgomery, Ala., a point on the main line of the 
Louisville & Nashville Railroad, alleges that the rate of 48.5 cents 
on green coffee from New Orleans, La., to Montgomery, Ala., a dis- 
tance of 318 miles, is unjust and unreasonable. In support of its 
contention it shows the following mileages and rates from New 
Orleans: 


To 

Miles 

Rate 

Jackson, Miss. 

184 

36 cents 

Meridian, 

202 

36 

Natchez, 

214 

36 

Vicksburg, 

235 

36 


The carrier showed that the rate attacked yielded ton-mile 
revenues of 30.5 mills, whereas the 36 cent rate from New Orleans 
to Jackson yielded 39.1 mills and the rates to the other three points 
shown, yielded ton-mile revenues of 34.4 mills for an average dis- 
tance of 209 miles. What principle should be considered in de- 
termining the value of this comparison of ton-mile revenues? 

Solution. Consideration should be given to the recognized prin- 
ciple that ton-mile revenues decrease as distance increases, and when 
this is considered the rate to Montgomery, under attack, does not 
appear to be seriously out of line. 

<D rUlie Mill Oo, Case, 102 I.C C. 67, 69. A contrary view is indicated in the 
Union Sulphur €o. Case, 98 I.C.C. 76, 79. 

<D28 I.C.C. 237, 240. 



Chapter V 

THE NATURE OF THE TRANSPORTATION AS A 
FACTOR IN RATE COMPARISONS 

T he railroad freight transportation service of the 
United States is conducted under such diverse cir- 
cumstances, depending upon the nature of the com- 
modity being transported, that the party offering a rate 
comparison must be prepared to show that the conditions 
under which the commodities are moved, are suflSiciently 
similar to afford a fair basis of comparison. Certain 
characteristics of commodities which commonly affect the 
conditions surrounding their transportation and deter- 
mine their usefulness in rate comparisons, include such 
factors as the average loading, the kind of equipment and 
service required, the susceptibility of the articles to dam- 
age from heat or cold weather, and the direction and 
regularity of movement. These factors are discussed in 
this chapter with a view to demonstrating their import- 
ance in selecting and presenting rate comparisons as proof 
of reasonableness or unreasonableness under Section 1 of 
the Act. 

Relative Loading. In comparisons of rates on two com- 
modities consideration must be given to the relative load- 
ing. If the article in question loads more heavily than the 
article used for comparison, and the rate on the article in 
question is higher than that on the article used for com- 
parison, this difference in loading makes the comparison 
more marked. On the other hand, if the article in ques- 
tion does not load as heavily as the article used for com- 
parison, then some compensation for the difference should 
be made in the comparison. Gross-weight comparisons 
would answer this purpose. 
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In certain instances commercial conditions may require 
that cars be loaded so as to utilize only a small portion of 
the capacity of the car, while other shippers may be able 
to handle full carloads. In such cases there may be two 
rates on the same commodity between the same points, 
a higher rate based upon a lower carload minimum and a 
lower rate based on a higher carload minimum. When 
such rates are used in comparisons care should be taken 
to explain the alternate rates subject to different minima. 

Carload Minimum, Weight in Comparisons. In some 
instances the carload minimum is practically the equiva- 
lent of the actual average loading. In making car-mile 
comparisons, using carload minimum weights instead of 
actual average carload weights, the witness should explain 
whether the weight used represents the actual average 
loading as well. The eases where the minimum is the 
equivalent of the actual loading usually involve light and 
bulky articles, such as furniture, and empty boxes, set up. 
The average loading of these may be even less than the 
carload minimum. In such instances the comparisons 
should be based upon the carload minimum for the reason 
that the revenue per car cannot be less than the rate mul- 
tiplied by the carload minimum weight. 

The comparison of commodities which load very 
heavily with those which load very lightly should be 
avoided, but, occasionally the comparison of “unlikes” 
may be made even stronger in probative force than “like” 
rates, as hereinbefore explained. 

Classification Rating Cases. In cases involving the 
reasonableness of classification ratings the “loading” 
capabilities of the commodity are of primary importance. 
In addition to a showing of the actual average loading, 
the weight per cubic foot should be shown, and the 
method of loading into cars. 

Class-Rate Cases. In class-rate cases, or in cases where 
the rates involve a commodity which is generalty shipped 
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to and from practically all points, such as canned goods, 
it is not sufficient to give the average loading of a par- 
ticular shipper. Statistics should be compiled represent- 
ing the general average actual loading throughout a given 
territory. One shipper may load a commodity very 
heavily whereas the general average carloading in the 
general territory may be considerably less, so much so as 
to make the one shipper’s experience an unfair basis for 
the rates generally. 

Use to Which Commodities Are Put. In determining the 
reasonableness of rates the use to which a commodity is 
or may be put cannot lawfully be made the basis for a 
difference in the charges.® This question, or doctrine, is 
most frequently encountered in cases under Section 6 of 
the Act involving the determination of what is the lawful 
or applicable rate on a given commodity. 

Exceptions to Rule. There are apparent exceptions to 
this general rule. For example, phosphate rock is often 
included in the description of rates on fertilizer or fer- 
tilizer materials. Other rates apply on phosphate rock as 
such. The only reason for including phosphate in the 
fertilizer item is that it is used as an ingredient of fer- 
tilizer. In this sense, it will be seen that the use to which 
the phosphate rock is put does, in fact, enter into the 
reasons for the establishment of the rate. The measure 
of the rate is also affected by this fact. 

Other apparent exceptions exist by reason of the diffi- 
culty of describing some articles. 

The Commission has held that the use to which a com- 
modity is put cannot determine the measure of a rate 
hut may he a proper consideration in connection with 
the proper definition of the article in making up the 
tarifi description. 

For example^ there are many kinds of pipe, one of which 
is galvanized pipe used for culverts under roadways. This 

O Davis Case, 16 I.O.C. 214, 216. 
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kind cannot be better described than as “culvert pipe.” 
But the mere fact that a tariff carries an item on culvert 
pipe would not necessarily mean that a shipment of pipe 
of this size and kind would have to be used as a part of a 
road culvert in order that this rate would apply. On the 
other hand, the description “culvert pipe,” undoubtedly 
clarifies the kind of pipe which the framer of the tariff 
had m mind, and the fact that culvert suggests the use 
to which the article is ordinarily put, does not make the 
tariff description unlawful. 

However, the Commission has recognized differences in 
rates on “domestic” coal and “steam” coal, although these 
terms denote the use to which the different kinds of coal 
are put.® Nevertheless, after a shipment has been made, 
a carrier has no right to dictate or inquire as to the use 
to which the commodity may be put.® 

The Commission has had considerable difficulty with 
the rates on scrap iron. Many of the tariffs describe scrap 
iron as that which is good for remelting purposes only. 
The decisions upon this question are not all in harmony, 
but the sound view would be in line with the principles 
above stated. The fact that a tariff so describes a rate on 
scrap iron would not authorize the carriers to wait until 
after the shipment had been completed to find out 
whether the scrap iron was or was not actually remelted. 

Packing. In making comparisons of rates the witness 
should be prepared to state how the articles used in the 
comparisons are packed. One rate may apply on ship- 
ments in bulk alone, while another may apply on ship- 
ments in barrels, another in bags, another in crates, and 
still others on shipments in various different kinds of con- 
tainers. Occasionally the method of packing may have a 
distinct bearing upon the weight per cubic foot and upon 
the average loading. On certain classes of furniture, for 

QMc^rew Case, 8 I.C.C. 630. 

® American Creosote TFor/cs Case, 18 I.C.O. 212, 215. 
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example, the rates for_ articles set up may be different 
from those for that article if knocked down; or the rates 
may differ depending upon whether the articles are 
nested, or not nested. Certain kinds of empty berry 
baskets can be nested and others cannot. When rates 
are cited which differ according to the kind of container 
used or the method of packing and shipping, these facts 
must be shown in connection with the rate exhibits. 

Kind of Equipment Required. In making “like” com- 
parisons of rates, articles should be selected which move 
in the same class of equipment. There are several rea- 
sons for this. Hopper-bottom gondolas, used for carrying 
coal, are usually constructed of steel, have a very large 
marked carrying capacity, and cost more than some 
classes of equipment and less than others. The cost of 
construction and the ratio of repairs are relatively higher 
on refrigerator cars than on many other kinds of equip- 
ment. Moreover, their tare weight is relatively large in 
comparison with the inside cubic capacities. Tank cars, 
which are used for oils, sulphuric acid, molasses, water, 
and other liquids, are specially constructed and require 
special facilities for loading and unloading. There is a 
relatively heavy private ownership of refrigerator and 
tank cars and the carriers are obliged to pay mileage 
allowances for their use. The Commission has held that 
shipments which move in equipment furnished by the 
shipper are entitled to lower rates than would be reason- 
able for shipments in carriers’ equipment.® These facts 
are unportant in certain cases and not in others. 

Some commodities, such as salt, require water-tight 
roofed box cars; others, such as grain, loaded in bulk, re- 
quire special protection at the doorways; others require 
floor racks, or special bracing after being loaded into 
cars; while still others require special facilities, such as 
sand or bedding for livestock, and meat racks for carcass 


(DaSL Louis Chamber of Commerce Case, 74 I.C.C. 308, 321, 
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fresh meats. The witness who testifies concerning the 
rates should have actual knowledge of the conditions sur- 
rounding the transportation of the freight in different 
classes of equipment. 

Kind of Service Required. Three ordinary classes of 
service designated as usual, expedited, and special service 
affect to a marked degree the measure of the rate. Usual 
service means the service that is ordinarily accorded gen- 
eral merchandise and other carload freight where no spe- 
cial or expedited services are required or necessary. 

Articles Requiring Like and Unlike Service. Where 
different articles are compared to show analogy, the ar- 
ticles selected should require the same kind of service. 
For example, when a comparison is desired between rates 
on fresh meats on the one hand, and other articles, the 
other articles should be dairy products, vegetables, or 
other perishables which move in refrigerator cars and re- 
quire refrigeration. In comparing rates on fresh meats 
with those on packing-house products, some considera- 
tion should be given the fact that there is a-difference in 
perishability, the fresh meats requiring much greater re- 
frigeration efficiency than the packing-house products. 

If the comparison is made by contrast of unlike com- 
modities, then the fact that different classes of service 
are accorded will heighten or strengthen the comparisons. 
Thus, if rates on lumber, which moves both in open and 
in ordinary box-car equipment, were in issue, and if the 
complainant could show that the revenue on lumber was 
higher than the revenue under the rate on packing-house 
products from and to the same points, the fact that the 
packing-house products move in refrigerator cars in ex- 
pedited service, and that lumber does not require special 
equipment or expedited service, serves to (enhance the 
value of the comparison. 

The Commission has held that the special expenses in- 
cuiTed m transporting meats and products constitute an 
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important element to be considered in determining the 
reasonableness of the rates upon these commodities.® 

In the Iron Ore Rate Cases,® the Commission pointed 
out the difficulty of determining the reasonableness of 
rates on ore without analyzing the special costs incident 
to the peculiar services performed at the docks and ter- 
minals in connection with the Ime-haul rates. 

Susceptibility to Damage. The inherent susceptibility 
of a commodity to damage by heat, cold, or lack of venti- 
lation during transit, is a factor to be considered in the 
determination of the reasonableness of the rates on that 
commodity. This susceptibility imposes upon the car- 
rier an obligation to take special precautions against 
damage due to heat, cold, or lack of ventilation during 
transit. The element of risk, or hazard, in transporting 
such commodities varies materially with the commodity 
and should be taken into consideration in fixing the rates. 
In the Perishable Freight Investigation® the Commis- 
sion said that it had “no doubt that considerable risk 
attends Carriers’ Protective Service, even with suitable 
equipment and reasonable transportation conditions, and 
this is properly to be considered in estimating the cost of 
the service.” In the same case,® the Commission said 
that the carriers “are fairly entitled to a moderate margin 
over cost as an allowance for the factors of hazard and 
profit.” ' ' 

While there is a substantial hazard in the refrigeration 
service, the carriers should not attempt to include in the 
factors which go to make up a reasonable freight rate 
items of loss due to failure to furnish refrigerator equip- 
ment within a reasonable time, or failure to deliver at 

<^Rath PacTcing Co. Case, 56 I.C.C. 303, 305. The Morrell Case, 104 lO.G. 
104, gives a good discussion of the services incident to the transportation of live- 
stock, meats, and packing-house products. 

©41 I.C.C, 181, 204. 

©56 I.C.C. 449, 540. 

@ Page 522. 
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destination within a reasonable time. The shipper 
should not be made to pay for the carriers’ negligence.® 

Carrier’s Responsibility as Insurer. The element of 
risk, due to the inherent nature of the goods, such as the 
risk of damage to other freight in transporting dyna- 
mite, is one of the characteristics of the railroad’s business 
as a common carrier. Being a common carrier the rail- 
road is required to exercise more than ordinary caution in 
the prevention of damage to freight entrusted to its care. 
It is responsible for the safe delivery of the goods, and to 
this extent is an insurer of freight against all loss except 
such as may arise through one of the excepted causes as, 
for example, act of God. 

Added Risk as Measured by Cost of Insurance. Addi- 
tions to rates, commensurate with the carrier’s risk as an 
insurer, should not exceed the cost of insurance. This 
theory is disputed and is debatable, depending upon the 
particular facts of each ease, but the difficulty of debat- 
ing the question arises from the fact that the greater the 
value of the goods, the greater the risk, and aside from 
the element of risk, the higher value warrants a higher 
rate because of the greater value of the service. Were it 
not for the intermingling of these factors in determining 
the reasonableness of rates, the principle would ordinarily 
hold good, namely, that the element of risk should in- 
crease the rate only in proportion to the cost of insurance. 

Proof of Claim Frequency. The fact that a commodity 
is inherently free from susceptibility to heat, cold, or 
damage by breaking, has strong probative force in fixing 
freight rates. If there is practically no loss and damage, 
a mere statement to that effect is sufficient. Where dam- 
age clauns are frequent, or more or less regular, in con- 
nection with the transportation of a specific commodity, 
such as hogs, for example, the record in the case should 
contain fairly representative statistics showing the total 

(DiV’ew Orleans Livesfoch Bxchanfje Case, 10 I.C.C. 327, 831. 



NATURE OF THE TRANSPORTATION 


53 


freight claims on that commodity and the total freight 
revenue, over the line of the defendant, or hues of "all 
carriers within a given territory. 

If possible, separation should be made between the 
claims due to “stray” or lost shipments and those result- 
ing from damage in the usual course of transportation. If 
the shippers are unable to obtain such figures from the 
membership of the various associations of which they 
may be members, they may call upon the carriers prior to 
the hearing, to produce such statistics from their records. 
Occasionally, resort to subpoenas duces tecum® may be 
necessary. In many cases the carriers furnish such data 
as they may have in their records. 

Direction of Movement. Occasionally llie carriers, to 
offset a showing in connection with the volume of a par- 
ticular kind of traffic, offer a defense that the tonnage is 
in the same direction as the great preponderance of traffic. 
The theory underlying this defense is that where the pre- 
ponderance of traffic is in one direction, there is a heavy 
movement of empty cars in the opposite direction, thus 
resulting in “unbalanced traffic.” On the other hand, 
shippers can use the same argument in their own favor 
when the traffic in question moves in a general direction 
opposite to the preponderance of the loaded haul. The 
theory of this argument is that the tonnage furnishes 
revenue loads for cars which would otherwise return 
empty. 

Rates on Opposite Movements. In numerous cases the 
Commission has held that the rates on a particular com- 
modity in one direction are not necessarily a fair measure 
of the rates on the same commodity in the opposite direc- 
tion. This reflects the general practice of estabhshing 
conomodity rates in one direction only on account of a 
heavy movement in that direction. Ordinarily, where a 
commodity, such as salt, is produced in great quantities, 

(DA subpoena duces tecum is a virrit Tequiring a party who is stunmoned. to 
appear in court to bring* with him some document, piece of evidence, or other 
thing to be used or inspected by the court. 



54 


COMPARISON OF RATES 


as it is in the mines in New York State, the commodity 
rates outbound from such mining points and areas repre- 
sent a great amount of tonnage, and there is practically 
no movement in the opposite direction to those mine 
points. However, there are exceptions to this one-way 
rate basis as is illustrated by class rates, for example, 
which ordinarily are made the same in both directions. 

Not all members of the Commission agree upon this 
point. Some hold that the rates on a commodity in one 
direction, such as rubber heels for shoes from the East to 
the Pacific Coast, should be applied also in the opposite 
direction, even if there is no substantial movement. They 
take the stand that the rates ought to be made the same 
in both directions in order not to hinder or discourage the 
building of manufacturing plants on the Pacific Coast 
which could ship rubber heels eastbound. 

There are some peculiar exceptions to the general rule 
that the movement from producing points of raw ma- 
terials is almost entirely in one direction. Salt moves 
from Michigan into the immediate vicinity of the Kansas 
salt fields, and salt from Kansas moves to Chicago. This 
illustration serves to show the necessity of familiarity 
with the actual movements of particular kinds of traffic, 
and the directions of the preponderance of the tonnage. 

Empty Return Movement. Carload and less-than-car- 
load freight rates are supposed to cover the placement of 
the empty car for loading, and the removal, from the un- 
loading tracks, of the empty car at destination. In 
theory no provision is made directly for a long-haul 
movement of an empty car to a loading track or for a 
long-haul movement of the empty ear from the unload- 
ing track. 

The rates on ordinary freight in ordinary equipment 
are made on the assumption that generally there will 
he some further use for a car after it has been unJ 
loaded at destination, without any great length oj 
haul to the next loading point. 
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The rates on a number of heavy-moving commodities, 
such as coal, are made in contemplation of the necessity 
for hauling the empty cars long distances. In many in- 
stances the movement of coal represents practically what 
is termed a “turn around.” That is, the cars are loaded 
at the mines, transported to destinations, and returned 
empty from those destinations to the same, or approxi- 
mately the same, coal-mining district. 

Under the American theory of rate making, the car- 
riers cannot charge for the empty movement of equip- 
ment, either in the placing of cars for loading, or in the 
disposition of the cars after unloading. This theory ob- 
tains whether the empty movement is a switching move- 
ment or a road-haul movement. 

Ratio of Empty Return Movement. It is therefore 
necessary to know, in general terms, the ratio of the 
empty return movement to the loaded movement, in de- 
termining the reasonableness of the rates on any particu- 
lar commodity. That is to say, if there is a movement of 
say 100 cars of coal per annum from the Birmingham, 
Ala., district to Meridian, Miss., and the average num- 
ber of cars returned empty from Meridian to the Bir- 
mingham district for re-loading with coal is 90, then the 
ratio of the empty return movement of coal cars between 
these points is 90, or 90 per cent of the loaded movement. 

The ratio of empty to loaded movement of coal cars 
is ordinarily high. Livestock cars from the West to the 
New York market, for example, require a very high ratio. 
The ratio of empty to loaded movement of refrigerator 
cars for meats, packing-house products and vegetables, is 
often high, but there are more general uses for this class 
of equipment than there are for coal or cattle care. The 
ratio of empty to loaded movement, is ordinarily very 
high for tank cars and very low for box cars. However, 
in the case of particular kinds of traffic in certain terri- 
tories, even the ratio of empty box cars may be very high 
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due to commercial conditions which keep the traffic “un- 
balanced.” 

In making comparisons of rates the witness who offers 
the exhibit should know the ratio of empty to loaded 
movements under the rates employed for comparative 
purposes. In many cases the exact statistics of empty 
ratios are available only to the carriers, but frequently 
they v/ill give the information which they have at hand to 
interested shippers. If they are unwilling to do so 'the 
shippers may resort to the Commission and compel the 
production of the information if it is necessary, and if 
such evidence becomes of vital importance in a formal 
case assailing the reasonableness of the rates. 

Regularity of Movement. Regularity of movement is 
one of the many elements to be considered in determin- 
ing the reasonableness of rates, and in the comparison 
of rates. Regularity is not synonymous with volume. 
Some classes of traffic move in great volume during cer- 
tain portions of the year, as, for example, the potato 
movement from Maine. Other classes move in fluctuat- 
ing waves. But there are still others which move from 
day to day, month to month, year to year, unaffected by 
seasonal conditions and not materially affected by mar- 
ket conditions and this is the class which is designated 
as regular. 

The movement of livestock from Chicago and other 
markets to New York City, for example, is enormous in 
volume and is steady throughout the year. The move- 
ment of salt is also of enormous volume and is steady 
throughout the year. The movement of perishables, such 
as fresh fruits and vegetables, is enormous, but, due to 
climatic conditions, the source of supply shifts rapidly 
from one section of the country to another, depending 
upon the season of the year. 

Certain classes of traffic that move on class rates pre- 
sent a different picture of regularity. Canned tomatoes, 
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for example, move generally throughout all parts of the 
country and in practically all directions of the compass, 
and the movement, although not heavy between many 
■particular points, is regular, but widely diversified as to 
points of origin and destination. 

Knowledge of the commercial and seasonal conditions 
which affect the regularity of movements of traffic is es- 
sential in dealing with the reasonableness of rates as well 
as in making comparisons between commodities. 

Paper Rates. One of the most frequent mistakes in 
selecting comparisons of rates is-the use of what is known 
as “paper” rates — ^rates under which there is no move- 
ment. Upon cross-examination witnesses are often 
forced to admit that they do not know of any movement 
under the rates used for comparative purposes, and there- 
upon the value of the comparison is totally destroyed. 
The mere fact that a rate is published in a tariff carries 
with it no presumption that there is any regular or sub- 
stantial movement under that rate. The fact that there, 
is a movement must be proved by competent evidence 
and cannot be left merely to an implication that the rate, 
would not have been published if there had not been a 
prospect of movement. 

One illustration of the general doctrine with respect to 
such rates, as laid down by the Commission, suffices. In 
the Devine & Asselstine Case,® the Commission observed 
that when a basis of group rates from the Atlantic coast 
to the West was established, no special thought was given 
to the reasonableness of the rates on oranges from Florida 
to Montana points, and since no oranges move from 
Florida to Montana, such a group rate is in effect a paper 
rate and cannot be accepted as a reasonable basis on 
grapefruit and oranges from Florida. 

Care should be taken to avoid confusing paper rate§. 
with rates on sporadic shipments. 


©93 I.O.C. 174. 
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Practical Application 

Problem. Crushed greenstone is used in the manufacture of pre- 
pared roofing paper. It is of greater value than ordinary crushed 
stone, and is used for ordinary purposes, such as ballast and road 
making, only when the roofing manufacturers are oversupplied. 
Crushed stone usually moves under commodity rates considerably 
lower than sixth class. On ten shipments of crushed greenstone from 
Baltimore, Md., to Lockport, N. Y., the applicable sixth-class rate 
was charged. In defense of this charge the carrier contended that 
crushed .greenstone is more valuable than crushed stone because it 
is used in the manufacture of roofing paper, for whibh ordinary 
crushed stone is not adapted. 

Do you consider this sufficient to prove the sixth-class rate rea- 
sonable and proper? 

Solution. The carrier's contention is not sufficient to prove the 
reasonableness and the applicability of the sixth-class rate in view 
of the repeated refusal of the Commission to sanction different rates 
on the same commodity (crushed stone) based upon the use to which 
it is put. The facts in this case were taken from the Lockport 
Paper Case, 87 LC.C. 349. 



Chapter VI 

REPARATION UNDER SECTION 1 

T he foregoing discussion in this and the preceding 
manual, with respect to grounds of proof in cases 
arising under Section 1 of the Act leads now to a 
consideration of reparation or recovery for damage sus- 
tained by reason of violations of that Section. If it is 
assumed that a rate has been or can be proved unreason- 
able, the question next arises: When or under what cir- 
cumstances may reparation be awarded? Before this 
question is considered, however, certain prelimiaary mat- 
ters concerning the determination of reasonableness, must 
be disposed of. 

Bate Judged by Contemporaneous Pacts and Circum- 
stances. In determining the reasonableness of rates the 
Commission should and does regard the problems pre- 
sented by the issues and evidence from the standpoint of 
the contemporaneous facts and circumstances surround- 
ing each particular rate or set of rates. The reasonable- ; 
ness of rates cannot be determined by any mathematical - 
calculation, regardless of the completeness and fairness 
of the various mathematical tests of revenues, expenses,*; 
or costs, although such tests must play a not inconsider- 
able part in completing the mental picture which is the 
foundation of the Commission’s conclusion.® 

Having determined, upon the evidence submitted in 
one case, what constitutes a reasonable rate from and to 
certain points, the Comniission’s conclusion cannot be re- 
garded as determinative of a like question with respect to 
the rates from and to other points. Seldom can different 

<T> A general discussion of this subject may be found in Be Advances in Bates^ 
20 I.C.C. 307, 315. 
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sets of rates, between different points of origin and desti- 
nation respectively, be measured alike. 

Past, Present, and Future Not Necessarily Belated. For 
these and similar reasons the conditions and circum- 
stances surrounding a certain rate seldom remain so un- 
alterable as to establish a prima facie presumption that 
the rate should remain fixed for all time. The general 
level of the rate structure of the country as a whole was 
changed in 1918, 1920, and 1922. Thus, within a period 
of only slightly more than four years there were three 
complete changes. Various other general changes in rate 
structures in smaller portions of the nation have, like- 
wise, been made from time to time. Often the conditions 
under which rates were made change rapidly, due to com- 
mercial conditions and other factors which influence the 
■volume of the movement, the costs of operation, and the 
prices of labor, fuel, materials, and supplies. 

However, when a rate has been prescribed by the Com- 
mission, there is a presumption, until the contrary has 
been shown, that the rate should be continued in effect. 
The Interstate Commerce Act formerly limited the time, 
within which the Commission’s order could run, to two 
years. This was apparently upon the theory that condi- 
tions would probably change so as to require or warrant 
changes after more than two years. Subsequently, how- 
ever, the Act was amended so that the Commission’s 
orders could remain in effect indefinitely or until changed 
by further order of the Commission. 

Where carriers maintain a rate voluntarily over a pe- 
riod of time, this fact raises a presumption with respect 
to the reasonableness of the rate, provided there is a 
movement, but such a continuation of a rate is not con- 
clusive evidence of reasonableness.® 

Reduction in Rates. The subsequent reduction of a rate 
by voluntary act of the carrier does not of itself, unsup- 

<^Molmes <& €o. Case, S I.O.G. 561; Nationai Eay Assn. Case, 9 1,0.0. 264. 
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ported by other evidence, justify a finding that the rate 
formerly in effect was unjust and unreasonable. This 
doctrine has been uniformly stated and followed by the 
Commission in many cases.® 

Even where the rate charged on a particular shipment 
is subsequently reduced by order of the Commission this 
is not conclusive proof of the unreasonableness of the rate 
charged. The defendant may show that the new rate was 
a part of an extensive readjustment, involving both in- 
creases and decreases.® 

In the Foster Lumber Co. Case,® which may be con- 
sidered a leading case upon this point, the Commission 
held in effect that it would be unwise as a matter of policy 
for the Commission, upon a voluntary reduction of a rate 
by a carrier, to award reparation to every shipper who 
had paid the higher rate, where there had been no appli- 
cation to the Commission for such a reduction and where 
it does not clearly appear that the rate was, at the time, 
unreasonable. 

Difference in Rates Not Oonclnsive. The principle, that 
a mere difference in rates is not conclusive evidence of un- 
reasonableness, has found repeated expression in the 
Commission's decisions and has been upheld by the Su- 
preme Court of the United States. For example, the 
mere fact that the rate to a certain port applicable on 
domestic traffic exceeds the one on export traffic, is not 
conclusive evidence of unreasonableness. The Commis- 
sion is bound to take into consideration the facts and cir- 
cumstances under which both kinds of rates were made.® 
In making comparisons of rates the complainant should 
not offer comparisons of export rates as fair measures of 
domestic rates. 

(D Wojl/ord Oil Co. Case, 66 I.C.C. 609; Miami Copper Co. Case, 93 I.C.O. 221, 
222 , VmvtrsaL Oil Co. Case, 93 I.O.C. 237, 240. 

® News Corp. Case, 93 I.C.C. 383. 

0 Texas k PaciH^c Ra^lvjay Co. v. I.C.C. 162 U. S. 197 ; 219 U. S. 423, and 
240 U. S. 334. 
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Reparation Under Section 1. Reparation, in a rate case 
alleging unreasonableness of rates in the past, means the 
amount of money, which the shipper is claiming, based 
upon the difference between the charges which have been 
paid for the transportation of actual shipments, and the 
charges which would have accrued Had the rate, which 
the complainant is seeking, been in effect at the time that 
the shipment moved. Reparation is therefore the equiva- 
lent of a claim for damages based upon differences in 
freight rates, fares, or charges. 

In the case of Mills v. Lehigh Valley R. R.® the Su- 
preme Court of the United States said that no distinction 
could fairly be made between a finding by the Commis- 
sion under Section 1, that a shipper “was damaged” and 
that he was entitled to “the stated amount as repara- 
tion.” The Court said that, “when the Commission made 
the award 'as reparation’ they undoubtedly expressed the 
decision as a matter of ultimate fact, that there was an 
injury to this extent to be repaired. No other intelligent 
construction can be put upon their statement.” 

The use of the word reparation, then, has, by usage and 
ultimate construction, acquired special significance in 
that it has reference in rate cases to claims and awards of 
damages by the Interstate Commerce Commission, as dis- 
tinguished from claims for damages in the courts. 

Reparation as ,a Matter of Law. Section 8 of the Inter- 
state Commerce Act provides that carriers shall be liable 
for damages to the shipper. Section 9 provides that a 
shipper may complain to the Commission for any viola- 
tion of the Act or may sue in the Federal courts, or in 
state courts of general Jurisdiction. Section 16, paragraph 
1, provides that after hearing upon a complaint made un- 
der Section 13 of the Act, the Commission, if it shall find 
that any complainant is entitled to an award of damages 


®238 U. S. 473. 477-482. 
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under the provisions of the Act for a violation thereof, 
shall make an order directing the carrier to pay to the 
complainant the sum to which he is entitled, on or before 
a day named. 

Section 16 further provides that if the carrier does not 
comply with the order for the payment of money within 
the time limit in such order, the complainant, or any per- 
son for whose benefit such order was made, may file in 
the circuit court of the United States for the district in 
which he resides, or in any state court of general jurisdic- 
tion having jurisdiction of the parties, a petition setting 
forth briefly the causes for which he claims damages, and 
the order of the Commission in the premises. In such a 
suit the Act makes the findings and order of the Commis- 
sion prima facie evidence of the facts stated therein. 

This section further limits to two years the right of 
action in claims for damages before the Commission. 
Suits in the district courts for the enforcement of orders 
of the Commission must be brought within one year after 
the date of the order. , 

Right of Trial by Jury. The power of the Commission 
to award reparation under the original Act to Regulate 
Commerce was seriously questioned by the Commission 
itself, and the Act was amended on March 2, 1889, so as 
to remove the objection that it denied defendants their 
constitutional right to trial by jury. 

The nature of the action before the Commission is ex 
delictu and not ex contractu. For those unfamiliar with 
the technical meaning of these legal terms it may be said 
that ex delictu causes of action are causes which arise 
from or grow out of wrongs or torts, as contrasted with 
ex contractu causes of action which grow out of contracts. 
The amendment of 1889, provided, in cases involving the 
right of trial by jury, that the Conomission’s order would 
be prima facie evidence in a suit, for trial and judgment 
as at common law, based upon the Commission’s order. 
Therefore, the fact that the Conamission, in its quasi- 
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judicial capacity, fixes an award of reparation as damages 
due to the payment of unreasonable freight charges in the 
past, does not mean that it thereby denies the defendants 
the right of trial by jury.® 

In the case of Texas & Pacific Railway v. Abilene Cot- 
ton Oil Co.,® the Supreme Court, in holding that a claim 
for reparation, or rate damages, under an allegation of un- 
reasonableness, must first be brought to the Commission, 
said; “A shipper seeking reparation predicated upon the 
unreasonableness of the established rate must, under the 
act to regulate commerce, primarily invoke redress 
through the Interstate Commerce Commission, which 
body alone is vested with power originally to entertain 
proceedings for the alteration of an established schedule.” 

Measure of Recovery. The Commission has uniformly 
apphed the rule that — 

The measure of damages is tlie difcerence between tbe 
rates charged and the rates fonnd reasonable. 

T his theory of damages is based upon the common-law 
principle of extortion, and has been upheld by the Fed- 
eral courts. In the Burgess Case^ which was quoted and 
affirmed by the Supreme Court of the United States, the 
Commission said that “in our judgment, a rule requiring 
the shipper to mathematically demonstrate that it was 
actually pecuniarily damaged to the amount of the un- 
reasonable excess in rates so paid would effectually emas- 
culate the reparation provision of the Interstate Com- 
merce Act.” 

However, the fact that the measure of rate damages is 
the difference in rates does not necessarily mean that 
reparation must follow as a matter of law where a rate 
has been reduced after shipments have moved. The Com- 
mission may make a finding for the future, which does 

(T) William jGT. Macloon Oase, 5 I.C.C. 84. 

f 204 U. S. 426. 

13 LC.O. 680, 
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not necessarily carry with it, by implication, a finding 
that the rate was unreasonable at all or to the same ex- 
tent in the past. The Commission must make the finding 
as of the past and must find that the parties who made 
the shipments, actually paid, or bore the freight charges 
as such, or are the real parties in interest and lawfully 
entitled to an award under the issues as drawn in the 
complaint.® 

Proof of Pecuniary Loss Not Necessary. In Louis- 
ville & Nashville R.R. Co. v. Sloss-Sheffield Steel & Iron 
Co., No. 25, decided in October term of 1925, the Su- 
preme Court of the United States overruled a contention 
of the defendants that in a case involving the unreason- 
ableness of rates there must be specific proof of pecuniary 
loss. The Court said that “a recovery for excessive freight 
charges can be had under Section 1 without specific proof 
of pecupiary loss,” and that “the measure of damages is 
the amount of the excess exacted.”® 

General Damages Under Section 1. Occasionally claims 
for general damages, such as loss of business or loss of 
profits, have been made in addition to damages repre- 
sented by the differences in rates. Ordinarily a claim for 
general damages, as distinguished from rate damages, wiU 
lie only in the courts. However, when the case is brought 
by complaint before the Interstate Commerce Commis- 
sion, involving the reasonableness of rates and asking rate 
damages, the Commission has the power to award all 
damages arising out of the charging of the unreasonable 
rates. In such eases the shipper cannot present his claim 
for rate-damages, or reparation, to the Commission, and 
bring a separate suit at law for general damages incurred 
in addition to or apart from the rate damages.® This 
rule of law is based upon the legal principle of avoiding 
multiplicity of suits and actions. 

Q)Parl%n <& Orendorff Co, Case', 42 I.O.C. 29; Anadarko Gotten Oil Co. Case, 20 

< 2 ) See also Southern Pacific v. Darnell'Taenzer humher Co., 245 U. S. 531, 534, 

•©Louisville (& NashvUle v. OMo TaBey Tie Co. 242, 0, S. 288, 
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Statute of Limitations. All complaints for the recovery 
of damages must be filed with the Commission within two 
years from the time the cause of action accrues, and not 
after, unless the carrier, after the expiration of such two 
years or within ninety days before such expiration, begins 
an action for recovery of charges in respect of the same 
service, in which case the two-year period is extended to 
and includes ninety days from the time such action by 
the carrier is begun. 

One leading principle in connection with the limitation 
provisions of the Act must be mentioned. In Phillips v. 
Grand Trunk By.,® the Supreme Court held that: 

The Kmitation provisions of the Interstate Commerce 
Act not only bars the remedy bnt extinguishes the 
liability. 

When Does the Cause of Action Accrue? In the Blinn 
Lumber Co. Case,® the Commission held that the cause 
of action accrues upon the date of the delivery of the 
shipment. In the Louisville Cement Case, decided in 
1918,® the Supreme Court of the United States reversed 
the Commission, and held that the cause of action accrues 
on the date of the payment of the charges. On February 
29, 1920, the Act was amended to provide as follows: 
“In either case the cause of action in respect of a ship- 
ment of property shaU, for the purposes of this section, be 
deemed to accrue upon delivery or tender of delivery 
thereof by the carrier, and not after.”® 

In view of the fact that no claims can now be filed for 
shipments made during the period of Federal control, no 
discussion of the special provisions with respect to the 
limitations of actions against the Director General is 
deemed necessary. The requirements of the Commission 

®286 U.S. 662, 667. 

®18 I.O.C. 430. 

® 246 TJ.S. 638. 

0 Section 16, paragraph 3. 
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with respect to the filing of claims informally, and the 
filing of formal complaints after informal complaints have 
been denied, is discussed in connection with a later 
manual dealing with the Conamission’s Rules of Prac- 
tice.® 

Who May Obtain Reparation. The question of the rights 
of parties to awards of reparation is always a question of 
law and often is also a disputed question of fact. During 
the period of Federal control the attorneys representing 
the Director General placed every possible l^al obstruc- 
tion in the path of reparation claims against the Director 
General and, as a result, almost every angle of this ques- 
tion was passed upon by the Commission. Many of these 
cases went to the courts. The net result of the Director 
General’s onslaught upon the Commission’s reparation 
practice and decisions, served only to strengthen the 
Commission upon stands which it has almost uniformly 
taken since its inception. 

Protest Unnecessary. It is not essential that the party 
to the transportation record, who paid the freight, should 
have protested the pa3Tnent of the charges as being un- 
reasonable, either before or at the time of the payment. 
Moreover, the fact that the party may have brought a 
suit in the United States circuit court for the recovery of 
excessive railway charges, prior to the time that the Com- 
mission passes ui)on the reasonableness of the rates, does 
not bar a subsequent proceeding before the Commission 
where that suit was dismissed without prejudice.® 

Claimant Should Be Party to Transportation Record. 
If the person who paid the freight charges to the carrier 
is a party to the transportation record, he is, ordinarily, 
the proper party to ask for reparation and is the one to 
whom reparation will be awarded. 

<D Grounds oi* Pboot and Procedure before the Commission: Handmno 
THE Case. ' ^ 

Bros, Mercantile Co. Case, 13 I.C.R. 329, 339; and Texas d Facifie 
Tiy. Co. V. A-bitene Cotton OU Co. 204 U,S. 426, 
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The first essential principle concerning the right of 
a party to obtain reparation, in cases involving the 
reasonableness of rates, is that he should be the 
party who has paid the freight charges to the car- 
rier. 

The consignor who pays the freight charges at point of 
origin, is entitled to recover reparation notwithstanding 
the fact that he subsequently collects from the consignees 
the freight charges which he has paid. This advanced 
doctrine was settled by the fuU Commission after mature 
consideration of a number of like cases in the Missouri 
Portland Cement Co. Case.® 

Prior to Missouri Portland Cement Co. Case. Prior 
to the Missouri Portland Cement Co. Case decision, the 
Commission had almost uniformly held that where the 
consignor had charged the freight, as freight, to the con- 
signee, that is, where the goods were sold f. o. b. point of 
origin and the consignor had paid the freight for the 
consignee and had charged, as a separate item, the freight 
charges against the consignee, the consignee was the party 
entitled to reparation. The Missouri Portland Cement 
Co. Case is important in that it marks a breaking away 
from pTevious decisions in this respect. 

Decision in Missouri Portland Cement Co. Case. 
The Missouri Portland Cement Co. Case was the natural 
resultant of the Supreme Court’s decision in Southern 
Pacific Co. V. Darnell-Taenzer Co.,® which, in turn, 
was based upon an old Commission case.® In that case 
the consignees paid the freight charges on delivery of the 
shipment and deducted those charges in making settle- 
ment with the shipper for the consignment of lumber. 
The complainants, who were the consignors in the Bur- 
gess Case, thus actually “bore” the charges, according to 


®88 I.O.C. 492. 

®245 U.S. 531. 

<i>The Burgess Case, 13 I.C.C. 680. 
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the Commission’s terminology, and reparation was 
awarded to them. The defendants contended that the 
consignors had passed these charges on to the consumers 
in the price of the lumber. 

In reviewing the Damell-Taenzer Case the Supreme 
Court sAid: 

‘(The general tendency of the law, in regard to dam- 
ages at least, is not to go beyond the first step.” 

This is the principle underlying the Commission’s de- 
cision in the Missouri Portland Cement Co. Case. The 
party to the transportation record, who paid the charges 
to the carrier, was alone in privity with the carrier and 
was the proper party to recover a portion of those charges 
based upon unreasonable rates. 

Rights of Parties to Recover. One feature of the Mis- 
souri Portland Cement Co. Case, which has been misun- 
derstood, merite special attention. In that case the con- 
signor, who paid the charges, asked for and received repa- 
ration. This doctrine applies to this situation alone and 
does not deprive any interested party of the right to ask 
for reparation. Where the consignee brings the com- 
plaint, and he has asked the consignor to pay the charges 
for him, and the consignee remits, the freight charges to 
the consignor, the consignee who “bore” the charges, has 
the right to recover reparation in his own name. The 
principle in the Missouri Portland Cement Co. Case does 
not deny the right of the consignee, under such circum- 
stances, to recover. 

Commission Determines Real Party. One other distinc- 
tion between the Missouri Portland Cement Co. Case and 
others should be carefully noted. The cases above men- 
tioned deal only with the primary rights of certain classes 
of complainants to recover reparation. Where there is a 
dispute between the parties to the transportation record, 
namely the consignors and the consignees, as to which one 
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is entitled to an award, the Commission must determine, 
upon all of the facts, which is the real party in interest. 

In the reparation cases leading to the Supreme Court 
decision in the Sloss-Sheffiield Steel d Iron Co. Case, the 
Commission decided, as between the consignors and con- 
signees, that the consignors’ claim under their contract 
was valid and that the consignors were the parties en- 
titled to reparation. Later the consignees, in future and 
further proceedings in the same cause, acquiesced in the 
Commission’s award to the consignors. In Louisville 
& Nashville Railroad Co. v. Sloss-Sheffield Steel & Iron 
Co.® the Supreme Court took tliis fact into consideration 
and affirmed the Commission’s award. 

The fact that the Supreme Court sustained the Com- 
mission’s awards in the Burgess Case, the Damell-Taen- 
zer Case and the Sloss-Sheffield Case, indicates clearly 
that the Court wiU not upset the Commission’s awards 
where they are based upon substantial facts, unless there 
is some vital, arbitrary, or legally erroneous theory in- 
volved in the Commission’s action. The Supreme Court’s 
decision in the Sloss-Sheffield Steel & Iron Co. Case is a 
landmark in the annals of reparation and deserves careful 
study by the student of interstate commerce law. Many 
points were considered in that decision which are out of 
place under this particular subject heading, such as the 
feding that interest is allowable as a part of the damages 
in a reparation case. 

Rights of Persons Not Parties to Transportation 
Record. Where the party claiming reparation is a stranger 
to the transportation record different principles of law 
and questions of fact are involved. In some instances 
such strangers are the real parties in interest to whom the 
rep^ation should be paid; in other instances they are not. 
While it is impossible to discuss here all of the many 
angles of these questions which have arisen and been 


<D269 TJ.S, 217, Koveml)er 23, 1925. 
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decided, it is desirable, nevertheless, to mention a few of 
the important cases and the principles involved. 

In the Her^ersm the Commission held that the 
complainants, although they were not named in the bills 
of lading or freight bills as parties to the transportation 
records, were, in fact, represented by the consignor as 
their agent, that these complainants were the real parties 
in interest, that the agent had the right to bring the com- 
plaint in their behalf, and that they ultimately bore the 
freight charges. This is an exception to the usual rule 
that a stranger to the transportation record cannot 
recover. 

In the Oden & Elliott Case,® the Commission held that 
the complamt, which was brought by Oden & Elliott to 
recover for their own account, and not as agents for their 
vendors, was barred because the complainant had not 
joined these real parties in interest in the complaint until 
after the statute had run against the real parties in inter- 
est. The theory of this portion of the case is founded 
upon the principle that strangers to the transportation 
record, in order to recover, must file their complaint 
within the statutory period and must show the connec- 
tion between their interest and the parties who acted for 
them in the payment of the freight charges. Where 
strangers to the case and to the record seek reparation, 
the final test as to who shall recover “is the bearing of the 
freight charges for the transportation service; and this 
may be either the consignor or the consignee, or another 
party, even though not disclosed at the time the shipment 
is made.” 

Rights oj Factors or Commission Men. In the Memphis 
Freight Bureau Case® the Commission held that the 
cotton commission men at Memphis, Tenn., who, acting 
for the growers, handle the inbound shipments into the 


®39 I.C.O. 483. 

@67 I.O.O. 698. 

@50 I.O.C. 345,, and 57 l.C.C. 312. 
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compress at Memphis, pay all inspection and freight 
charges and sell the goods, have the right to collect repa- 
ration as factors in their representative capacity. The 
Commission pointed out in that decision that the factor, 
or commission man, has an interest in the goods, and that 
the reparation could not be justly and legally awarded 
directly to the growers (principals), when the factors, or 
commission men, have a lien against the proceeds from 
the goods for their services and expenses incident to their 
profession. This decision has been followed m later cases. 

Rights of an Association. In a number of cases the 
defendant carriers have questioned the right of an asso- 
ciation to bring a complaint for reparation. In the Tan- 
ners’ Council Cas^P the Commission found that a com- 
plaint, which did not name the members of the associa- 
tion, or council, and at the hearing of which an attempt 
was made to bring in the real parties in interest by the 
filing of powers of attorney authorizing the complainant 
to collect reparation, was not amended by the powers of 
attorney, and that the consignors, thus having failed to 
file their claims properly within the statutory period, 
were not protected. Their claims were denied. 

In numerous other cases the right of an association to 
bring a complaint, asking reparation on behalf of its 
members has been upheld and affirmed. In such in- 
stances, however, it is essential that the members of the 
association on whose behalf reparation is claimed, be 
named as such in the complaint, or made parties to the 
case by amendment within the statutory period, or as 
co-complainants. 

The complaint in the Carney CaseP was brought by a 
public traffic manager in his own behalf. The Commis- 
sion held that he was not the party in interest, so far as 

®66 I.O.O. 415, 419. 

®66 I.O.O. 560. 
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reparation was concerned, and that no award of repara- 
tion could be made. 

In Spaier v. A. T. & S. F. Ry. Co.^ the Supreme 
Court of the United States held that an assignee of the 
legal title to reparation claims, may claim an award of 
reparation by the Commission and recover the amounts 
awarded by an action at law, brought in his own name, 
but for the benefit of the equitable holders of the claims’ 
especially where such is the real purpose of the assign- 
ments. 

Conclusion 

In closing this section of the subject of reparation a 
few words should be added with respect to the Commis- 
sion’s attitude towards the reparation features of the In- 
terstate Commerce Act. Upon the whole the Commission, 
itself, is distinctly opposed to the policy of having the 
reparation power vested in the Commission. More than 
once, in its annual reports to Congress, the Commission 
has recommended and sought vainly to have the Act 
amended so as to withdraw this phase of its activities. 
The Commission is opposed to the “policy which permits 
a private individual who has not reily suffered damages 
to recover.”® The Commission has asked Congress to 
vest the power to award rate damages in the courts alone. 
Congress has tacitly ignored all of these recommendations 
and has continued the rate damages and reparation pro- 
visions. 

Under the circumstances it would, of course, be es- 
tremely unfortunate if the Commission should attempt to 
force its ideas upon the reparation question by throwing 
so many technical difi&culties and obstructions in the 
paths of the shipper as to prevent him from filing repara- 
tion claims. As long as these provisions are continued in 
the Interstate Commerce Act the Commission should live 
.up to them, and is doing so. 


®253 U.S. 117. 

(^Annual Report, 1919, page 17, and Annual Report, 1916. 
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Practical Application 

Problem. The South Carolina Cotton Manufacturers^ Associa- 
tion, in a complaint filed for its members duly named therein, re- 
ceived a favorable decision from the Commission on May 18, 1920, 
wherein the Commission found unreasonable the rates charged on 
specified shipments of coal betw’^een October 15, 1911, and December 
31, 1915, and awarded reparation to such members. Prior to this 
decision, it developed, that the name of the Excelsior Knitting Mills, 
a member of the Association, w^as not shown in the complaint. A 
petition of intervention was, therefore, filed by the Excelsior Knit- 
tnig Mills on April 30, 1917. Was this action proper and would 
such intervener be entitled to reparation under the original com- 
plaint of the Association? 

Solution. The intervention was the correct procedure but it 
should have been filed before the time limit had expired. In this 
case reparation would not be allowed as the Excelsior Knitting 
Mills' claim would be barred under the statute of limitations. 

This mill would have been entitled to reparation under the or- 
iginal complaint had its name, as a member, been included by the 
Association in the complaint. 
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THE PURPOSE OF THIS MANUAL 
AND TRAINING SUGGESTIONS 

P ROOF in rate cases brought under Section 1 of the 
Act is treated at considerable length in the two pre- 
ceding manuals, both in respect to the various ^‘measures’’ 
employed as tests of unreasonableness ■which the Commis- 
sion has recognized as valid, and with reference to the secur- 
ing of reparation. It remains, therefore, to develop the ef- 
fective presentation of e\idence in eases arising under Sec- 
tion 2 and /or Section 3, and likewise in proving violation 
of Sections 4, 6, 13, and 15. 

As explained in connection with Section 1 cases, the Com- 
mission relies upon rate comparisons to a very great extent 
in making its decisions in rate cases. This is not to be won- 
dered at, for nearly every rate case involves not only the 
measure or level of rates in themselves, but also their re- 
lationship to other rates, or discrimination. Just as the 
reasonableness of a rate may be challenged under Section 1 
of the Act, so under Section 2 the charge may be brought 
that the rate is unduly discriminatory, or under Section 3 
that it is unjustly prejudicial, to one locality, person, or de- 
scription of traffic and unduly favorable to another locality, 
shipper, or description of traffic. It is self-evident that, in 
such cases, rate comparisons may be relied upon as a funda- 
mental and essential part of the evidence used to prove or 
disprove a complainant’s or a defendant's case. 

Typical rate cases which may arise under other sections 
of the Act include: 

Section 4—When xiolation of the long-and-short- 
haul clause is alleged. 

Section 6 — When the "legality^^ of the rates is in 
issue. 

Section 13 — ^When the complaint hinges on the re- 
lationship between interstate and intra- 
state rates. 

Section l^—l^hen the ‘^routing” of a shipment is 
in issue. 



The authors' suggestions as to the kinds of evidence and 
methods of proof in cases involving these sections of the 
Act are drawn from actual cases and from their large and 
varied experience in this particular field of w^ork. These 
manuals on Grounds of Proof and Procedure before the 
CoM^rissioN are offered, therefore, with confidence that 
they may be relied upon as being material to the issues pre- 
sented in the trial of rate cases before the Interstate Com- 
merce Commission, quite generally recognized as the most 
exacting and most highly specialized type of traffic work. 



TRAFFIC RESEARCH STAFF 


Tlie diversified traffic experience of the members of tlie Traffic Eesearcb 
Staff embraces work in the governmental, railway, steam-^lLp, Ingiivvay, industrial, and 
educational fields- Each member is especially qualified by training and experien'‘e to 
co-operate in the work of mvestigating, p’annmg, organizing:, and presenting the 
training material and to co ordtuate tltc conirihutions of the various 
authors into a well-organized and effective course. 


WAYKE E. BUTTERRAUGH 
Formerly Professor of Transportation, Syracuse University and 
Assistant to Truliic ^lanager, United States Shipping Board 
Author, ‘Trincipies of Importing” 


JOSEPH H. DONNELL 
Formerly Rate Expert 
Interstate Commerce Commission 
and Traffic Manager 
Stein-Hall Manufacturing Co. 

D. W. C. BECKER 
Formerly with the 

Chicago & North Western Railway Co. 


BURTON R. CLEMENT 
Formerly with the Traffic Department 
The Solvay Process Co. 
and the Traffic Department 
New York Central Railroad Co. 

WALTER H. KIEFFER 
Formerly with 
Ed. Oswald & Company 


L. E. O’BRIEN 
Formerly Traffic Manager 
Acme Company 



CONTENTS 


Chapter I 

Proof of Violation of Section 2 

Page 

Purpose of Section 2 1 

Kinds of Discrimination 2 

Like Kind of Traffic 2 

Like Kind of Sendee 3 

Contemporaneous Service 3 

Similarity of Circumstances and Conditions 4 

Competition of Carriers Not a Defense 5 

Use of Rate Comparisons 6 

Reparation under Section 2 6 

Damages Not Automatically Fixed 7 

Proof of Pecuniary Loss 8 

Proof of Competition 8 

Probative Value of Competition 8 

Practical Application 9 

Chapter II 

Proof of Violation of Section 3 

Distinction between Section 2 and Section 3. 10 

Kinds of Preference 10 

Proof of Competition Essential 11 

Carrier Competition 11 

Commodity Competition 12 

Locality Competition 12 

Actual V. Potential Competition. 13 

Carriers Must Be Parties to Routes 1 14 

Participation in Movement Necessary 14 

Commission May or May Not Issue Order 16 

Ability of Carrier to ^'Cure^' Disciimination. 17 

Practical Application 18 



Chapter III 

Pboof op Yiolatiox of Sectiox 3 (Continued) 


01% Undue Preference or Prejudice Unlawful 

Undue Preference a Question of Fact, Xot Law 

Preference Must Arise from Rate Structure 

Shipper May Xot Be Deprived of Xaturai Advantages 

Force of Rate Comparisons in Section 3 Cases 

Effect on Rates to and from Preferred Points. 

Other Provisions of Section 3 

Reparation under Section 3 

Denial Due to Insufficient Proof 

Steps in Proof of Damage 

Kinds of Damages 

Award of Damages 

Nature of Damages 

Nature of Evidence Necessary 

Practical Application 


Page 
. 20 
. 21 
. 21 
. 21 
22 
22 
. 23 


24 

25 
25 

25 

26 
2S 
29 


Chapter lY 

Pkoof of \hoLAriox of Section 4 


Purpose of Section 4 31 

Long-and-Short-Haui Provision 31 

Evidence in Fourth Section Allegation 33 

Necessity of Proving Movement to Farther Point S3 

Authorized Departures 34 

Aggregate-of-Intermediate-Rates Provision 34 

Proof of Agaregate-of-Intermedia+es Yioiation 35 

Presumption of Unreasonableness Rebuttable 35 

Proof When Fourth Section Deparuires Are Authorized. ... 36 

Authority for Departure Must Be Specific.. 37 

Applications Awaiting Disposition 37 

Restrictions on Commission^ Power to Grant Relief 38 

Commi^ion's Interpretation of ^^Reasonably Compensator}’''’. 39 

Potential Water Competition 39 

Proof of Unreasonableness 40 

Investigation and Suspension Cases 41 

Circuitous Route Provision 41 

Degree of Circuity 42 

Competition the Controlling Factor 43 

Proof of Competition 43 



Page 


Rej'/irat’cn :inder Section 4 44 

rnprJ'/Jslied Commodity Rates to Intermediate Points 45 

Ride 77 Publication Xot a Fourth Section Application 46 

Commission s Application of Rule 77 46 

Prior Request for Establishment of Rate Unnecessary 4S 

I ‘ n. ' ‘iCcil Application 4S 


Chapter V 

Proof of Violation of Section 6 and Section 13 


Prouf of Violation of Section 6 of the Act 49 

PiTjoi of Rate Legally Applicable 50 

Tarili Reference Is Sulhcient 50 

Use of Tariffs 51 

Charges }^Iust Be Published 51 

Published Tariff Must Be Observed 51 

Rate in Effect Until Canceled 52 

Combination Rule Cases 52 

Use of Classifications 53 

Use of Tariff Circular 53 

UcC of Conference Rulings 54 

Use of Commission Decisions 54 

^Measure of Recovery 55 

Proof of Violation under Section 13 56 

Proof of How Rate Was Established 56 

Provisions of Section 13 56 

Prejudice between Interstate and Intrastate Commerce 57 

The Shreveport Case 58 

Horizontal Changes in Intrastate Rates 59 

Practical Application 60 


Chapter VI 

Proof of Violation of Section 15 


Purpose of Section 15 62 

Purpose of Section 15a 63 

Unreasonableness under Section 15 Compared with Section 1 64 

Minimum Rate Power. 64 

Investigation and Suspension Cases 66 

Burden of Proof 66 

Proof in Other Cases under Section 15. 66 



Estabiislimeiit of Throush Routes and Joint Rates 6G 

]\Ieaiiiiig of Tlirougli Routs 137 

Proving that Through Routes Should Be EstabhrLvMh ....... 

Establishment of Divisions of Joint Rates CG 

When Divisions 'May Have Evidential}’ Value Gb 

Short-Hauling the Carrier 7fl 


Rouliiig of Freight by Commission 
Traffic Unroiited by Shipper. . . 

Routing in Emergencies 

Routing of Freight by Shippers. . . 


Reparation for Misroiiting 74 

Proof of Misroiiting 74 

Practical Application 75 


FIGURES 

Pa 

Figure 1. Illustration of a Fourth Section situation * 

Figure 2. Illustration of the application of the Circuity Provision 
of Section 4 I 


coaQ 




Chapter I 

PROOF OF VIOLATION OF SECTION 2 

M any of the complaints filed with the Interstate 
Commerce Commission allege discrimination or 
undue prejudice in rates, or other violations of 
Sections 2, 3, 4, 6, 13, and 15 of the Interstate Commerce 
Act. The problem of proving such violations involves 
the preparation and presentation of evidence which dif- 
fers materially from that in connection with Section 1 
cases. The grounds of proof under each of the six sec- 
tions referred to are treated in this manual. In this 
chapter attention is directed to proof of violations of Sec- 
tion 2. 

Purpose of Section 2. The purpose of Section 2 is to 
enforce equality of treatment to all shipments of the same 
kind of traffic, between the same points, which require 
the’ same kind of service, rendered contemporaneously 
and under substantially similar cii’cumstances and condi- 
tions. Originally this section was designed to prevent 
rebates, as distinguished from Section 3 which was de- 
signed to prevent inequalities in published rates between 
competing localities, persons, and commodities. 

Prior to the enactment of the Elkins law in 1903, the 
Commission had met with difficulties in attempting crim- 
inal prosecutions in “rebate” cases under Section 2. The 
Elkins Act remedied the deficiencies of Section 2 and, so 
far as criminal violations for rebates are concerned, has 
virtually displaced this section.® 

In the Board of Trade of tJie City of Chicago Case,® 
the Commission commented upon the fact that Section 2 

Q Interstate Commerce Commission's Annual Report, 1903; CMcapo Alton 
Ep, Co, V. United States, 15C Fed. 558; and Texas d Pacific MaUway v. Interstate 
Commerce Commission, 162 XJ. S. 219. 

<D27 I. C. a 530. 
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IS founded upon the equality clause of the English Rail- 
way Clauses Consolidation Act of 1845, which, in turn, 
has been held and construed as embracing circumstances 
concerning the carriage of goods. In other words, “the 
clause did not allow carriers by railroads to make a dif- 
ference in rates because of differences in circumstances 
arising before the service of the carrier began or after it 
was terminated.”® ■ 

Kinds of Discrimination The purpose of Section 2 was 
to prevent various kinds of discriminations, but its lati- 
tude is so strictly confined that its employment in actual 
cases before the Interstate Commerce Commission on for- 
mal complaint has become rare. The kinds of discrimi- 
nations aimed at in this section are direct or indirect spe- 
cial rates, rebates, drawbacks, or other devices. However, 
it is limited in numerous ways. In the first place it is 
limited by confining the discriminations to those between 
persons only, and not including discriminations between 
localities or commodities. It is also limited expressly to : 

1. A like kind of traffic or message. 

2. Like kind of service. 

3. Contemporaneous services. 

4. Transportation performed under substantially similar cir- 
cumstances and conditions. 

By construction Section 2 has been further confined to 
liscriminations between shippers located in the same com- 
munity.® 

A clear understanding of the four express limitations, 
named above, can be grasped only in the light of the ju- 
dicial and administrative interpretations placed upon the 
words of the statute by the Federal courts and the Com- 
mission. The leading cases are outlined below. 

Like Kind of Traffic. In the Traffic Association of St. 
Louis Coffee Imjwrters Case,® the Commission said that 

iD IM, Com. Comm. v. Del . I. W. D. i?., 220 U. S. 235. 

t JRiehmomi Chamber of C’^Aimerce Case, 44 I. C. 0. 455, 464. 

28 I. C. C. 484, 487. 
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sugar and coffee are not like kinds of traffic within the 
meaning of Section 2, and that it was the opinion of the 
Commission that the maintenance of different rates on 
coffee and sugar is not a violation of Section 2. 

In the Douglas & Co. Case,® the Commission said; 

The queation presented to us, therefore, is whether com milled 
into starch is such like trafiSc with corn, milled into other imcooked 
products thereof as to bring this rate relationship within the terms 
of that section. 

* * * * * -X- * -x- ^ 

It ma-y be that two commodities not identical may be of such 
substantially like character as to fall within the terms of Section 2 
but such is not the case here. 

* * * * 

.... The only element to be considered under Section 2, how- 
ever, is that of carriage, and it appears conclusively that starch is 
a much more expensive product and that its market price is much 
greater than that of the com flour which it is said to resemble. 

*** *** ^ ‘yt ^ 

Upon a full consideration of this matter, we are of the opinion 
that starch does not constitute such like kind of traffic with corn 
meal, hominy, grits, brewer's grits, corn flour, and other uncooked 
products of com as is contemplated under Section 2 of the Act. 

Like Kind of Service, The Supreme Court of the 
United States has held that service rendered in moving 
import and domestic traffic is unlike service within the 
meaning of Section 2.® 

Contemporaneous Service, There is a lack of direct 
and definite expression as to the proper interpretation of 
“contemporaneous service” under Section 2. The Com- 
mission has held, in general terms, that this does not mean 
necessarily that one carload of a given kind of traffic 
must move on the same day and in the same train to the 
party who receives the special rate or rebates, as another 
car of the same kind of traffic to the party who claims to 
be discriminated against. However, there must be an 
actual transaction on the part of tfie carrier, in connec- 

©31 I. C. C. 587, 593, 594. _ ^ « 

w Import KaJte Case, 163 U. S. 197; also mtshwgh Pl&to Olom <7o. 13 

I. C. C. 87, 88. 
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tion with shipments to the one party and to the party 
claiming discrimination, not necessarily upon the same 
day, but within a period of time w-hich would connect 
the commercial transaction in some w^ay, and during 
which the tariffs naming the rates in issue, were contem- 
poraneously in effect. This interpretation of the Com- 
mission’s expressions is our own, and cannot be found in 
any quoted passages in the Commission’s decisions. How- 
ever, the Commission has specifically referred, in a Sec- 
tion 2 case, to the word contemporaneous as referring to 
the concurrent period of the tariffs, but even in that case 
no definite line was drawn as to the reasonable length of 
such a contemporaneous tariff situation. 

Similarity of Circumstances and Conditions. In the 
Party Rate Case,® the Supreme Court of the United 
States held, in reversing the Interstate Commerce Com- 
mission, that charging a lower fare per person on party 
rate tickets for the transportation of ten or more persons 
than for a single fare, constituted dissimilar circumstances 
and conditions, and hence, could not be a violation of Sec- 
tion 2 of the Act. 

In the Wight Cose,® the Supreme Court of the United 
States held that a cartage allowance made by one railroad 
without tariff authority, because the shipper to whom it 
was made would not have to pay any cartage if he 
shipped by another railroad, could not be excused on the 
ground that payment of the allowance was caused by 
competition between the carriers. In this case, competi- 
tion between the carriers did not make the circumstances 
and conditions dissimilar. 

In explaining the Wight Case in the Mitchell Coal Co. 
Case,® the Supreme Coirrt said that not havmg under- 
taken to furnish free cartage it was unlawful for the car- 
rier to perform that service for one patron and not for all 
others. Paying the favored consignee for rendering a 
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service the carrier was noi bound lO furnish, was a gift — ^a 
rebate — a thing ipso facto illegal and prohibited by the 
statute, and for which the guilty carrier was subject to 
criminal indictment, and for which damages could have 
been awarded on the civil side of the court. In other 
words, the Supreme Court held that the payment of 
cartage to one shipper and not to others, in connection 
with the transportation of a like kind of traffic in like and 
■contemporaneous service, was a rebate “under substan- 
tially similar circumstances and conditions,” and in vio- 
lation of Section 2 of the Act. 

Competition of Carriers Not a Defense. This doctrine, 
which held that the section aimed to put all shippers 
within a switching district upon a substantial equality 
and that competition of rival carriers, as such, does not 
.constitute substantially dissimilar circumstances to jus- 
tify a difference in treatment, cited by the Commission 
in the Richmond Chamber of Commerce Case,® was con- 
firmed by the Supreme Court of the United States.® 

In the Richmond Chamber of Commerce Case it was 
, found that the Southern and the Seaboard railways made 
a practice of absorbing each other’s local switching 
charges at Richmond on competitive traffic only. The 
Commission compelled them to absorb the switching 
charges of the Chesapeake <fe Ohio also, on traffic destined 
to shippers served by that carrier. 

The doctrine of the Wight Case has been misunder- 
, stood and misstated. Attention is directed to the fact 
that the competition referred to in that and in the Rich- 
mond Switching Case, is carrier competition, which has 
nothing to do with the actual carriage itself. This dif- 
fers from shipper competition. The Commission’s deci- 
sion in the Tide Water Oil Co. Casd^ correctly stated that 
the absence of shipper competition . does not prevent a 
finding of unjust discrimination under Section 2. 
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The presence of carrier competition does not make the 
circumstances and conditions dissimilar. 

Use of Eate Comparisons. Ordinarily rate comparisons, 
such as are competent and probative in cases involving 
unreasonableness under Section 1 or undue preference' 
under Section 3, have no bearing in cases of discrimina- 
tion under Section 2. In a case involving an allegation 
of Section 2 alone, any exhibits comparing the rat^ as- 
sailed with the rates on like traffic or on other commodi- 
ties between different points of origin and destination,' 
would be irrelevant and immaterial. However, in the 
usual run of cases, allegations under Section 2 are fre- 
quently combined with allegations under Section 1 and 
Section 3, and it is doubtful, in such cases, whether any 
evidence offered in the nature of rate comparisons could 
be excluded. Whatever evidence is offered may be em- 
ployed for argument in support of any issue to which it 
may be relevant and material, but comparisons of rates, 
revenues, and distances seldom have any bearing upon 
unjust discrimmation under Section 2. 

In a Section 2 case, the proof, which should be specific, 
should show: 

1. The identity of the persons between whom the discrimina- 
tion is alleged. 

2. The general character of their business in the same com- 
munity. 

3. What the points of origin and destination are, and that 
they are the same. 

4. That the traffic and also the service, is “like” in character, 
and “contemporaneous.” 

5. That the transportation is performed “under substantially 
mmijar circumstances and conditions.” 

BeparatioiL Under Section 2. The measure of damages 
in cases under Section 2 and Section 3 is entirely different 
from the measure of damages in Section 1 cases, and the 
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nature of the proof is correspondingly different. The doc- 
trine of damages for discriminations under Section 2 can 
scarcely be distinguished from the doctrine of damages 
for undue prejudice under Section 3. Because of the rel- 
atively greater importance of Section 3 than of Section 2, 
only a short summary of the principles go^^erning the 
proof to be made in Section 2 cases is given here, leaving 
the major discussion of the subject to be treated under 
the discussion of Section 3. 

Damages Not Automatically Fixed. In Section 1 
cases, where the Commission makes a finding that a cer- 
tain rate was unreasonable to the extent that it exceeded 
a certain reasonable rate, the )neasure of the damages 
is the difference in charges based upon the difference in 
the rates. In a Section 2 case, where no other issue is 
involved, the Commission’s finding of discrimination does 
not automatically fix the measure of the damages, as in 
Section 1. 

From the standpoint of the situation described above 
in the Wight Case,® the fact that the complaining party 
paid the published rate under usual and ordinary trade 
practices, does not provide a measure of the damages 
which he may claim, due to the fact, that the party to 
whom the cartage charge was allowed received a rebate. 
There is no presumption that the complaining party paid 
too much for the services rendered. There is no difference 
in the published rate which affords an automatic measure 
of the damages under these circumstances. 

The only presumption is that the party who received 
the rebate should not have received it. To what extent, 
then, was the complaining party damaged? Shall he 
claim that the damages to him should be measured by the 
amount of the cartage charge? If so, how can he connect 
his commercial transactions with the rebate to the other 
party, in order to show that the rebate actually injured 
him? 


® 107 tr. S. 512. 
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Proof of Pecuniary Loss. Proof of damages under 
these condition would be difficult. The complainant 
would have to show that he made or received contempora- 
neous shipments of like traffic, from the same point of 
origin to the same destination; that a cartage charge was 
paid to the other shipper and not to him; that he and 
the other shipper were in competition with each other; 
and finally that the payment of the cartage to the com- 
petitor and not to him operated to his pecuniary injury 
in some way. He might, for example, show that he was 
thereby caused to lose business or to lose profits on ship- 
ments which he could otherwise have made or did make; 
or that he had incurred extra expenses of cartage for 
which his competitor received reimbursement in the form 
of a rebate. If, however, as might have been the case, 
the complainant received delivery at his own warehouse 
and incurred no cartage expense, it is difficult to con- 
ceive how he was pecuniarily injured by the discrimina- 
tion. 

Proof of Competition.. In discussing Section 2 it was 
stated that, under facts such as those in the Wight Case, 
it is not essential to make proof of competition as a con- 
dition precedent to a finding of discrimination under Sec- 
tion 2. However, in proving a claim of damages under 
these facts it would be necessary to prove competition in 
order to show loss of business, loss of profits,- or extra ex- 
penses incurred. In other words, the payment of cartage 
in the form of a rebate can be proved and criminal penal- 
ties can be invoked under Section 2, under a finding of 
discrimination, upon a showing that the rebate was paid 
to one person without tariff authority, while on similar 
shipments to others no such rebate was paid, without the 
necessity of proving any competitive relation between the 
party who received the rebate and the other shippers 
located at the same point. 

Probative Value of Competition. The value which at- 
taches to competition, as an element of proof in Section 1, 
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Section 2, and Section 3 rate cases is briefly summarized 
and stated in the following general mies: 

1. In Section 1 cases, competition is not an element of proof, 
either as to the unreasonableness, or as to the proof of 
damages. 

2. In Section 2 cases, competition is not an element of proof, 
■with respect to the ^‘discrimination, ” but is an element of 
proof necessar}^ to establish a claim for damages. 

3. In Section 3 cases, competition is an essential element of 
proof, both as to the undue prejudice, and also as to the 
claim for damages. 

Pr4ctical Application 

Problem. The Winters Metallic Paint Co., which manufactures 
ground iron ore at Neda, Wis., alleges, in complaint filed with the 
Commission, that rates charged on shipments to Bensenville and 
East St. Louis, 111., are unjustly discriminatory. In support of this 
contention it is stated that competitors at Bensenville and East St. 
Louis, who manufacture metallic paints from ground iron ore have 
an undue advantage in that, from Neda to Bensenville and East St. 
Louis, the rate on crude iron ore is considerably lower than the rate 
on ground iron ore. Further, that the rate on hard coal from 
Chicago to Neda is higher than the rate on crude iron ore from 
Neda to Bensenville, Complainant contends that as a consequence 
his cost of manufacture is relatively greater than that of competitors 
at Bensenville and East St. Louis, and that this results In unjust 
discrimination. 

Is this a relative comparison and in your opinion does imjust 
discrimination exist? 

Solution. The two commodities, crude iron ore and ground iron 
ore, are not like kinds of traffic within the meaning of Section 2 
of the Act, and the allegation of unjust discrimination is wholly un- 
founded. The circumstances and conditions surrounding the trans- 
portation of these commodities are so dissimilar that lower rates 
are warranted on crude ore than on ground ore. 

The rate paid by complainant on coal is not in any sense related 
to the rate paid on crude iron ore by the competitors at Bei^envilie- 



Chapter II 

PROOF OF VIOLATION OF SECTION 3 

I N contrast to Section 2, which is aimed at discrimina- 
tion and rebates, Section 3, paragraph 1, of the In- 
terstate Commerce Act, stated in general tenns, seeks 
to prevent and correct relative inequalities in rates from 
two or more competitive points of origin to one or more 
respective common destinations, or from one or more re- 
spective points of origin to two or more competitive des- 
tinations, where the competition is between persons or 
localities, and to prevent and correct relative inequalities 
in rates from and to the same points of origin and desti- 
nation on competitive commodities. 

Distinction Between Section 2 and Section 3. A given 
set of facts in connection with which an issue of discrimi- 
nation under Section 2 was proved might also serve to 
prove a violation of Section 3, for the reason that Section 
3 is much broader in scope than Section 2, and has not the 
specific limitations attached to it which characterize Sec- 
tion 2. The outstanding distinction between the two 
sections is that Section 2 is primarily directed to discrimi- 
nations against shippers located in the same community, 
whereas Section 3 is primarily designed to prevent undue 
preference of one community, or shippers located therein, 
and prejudice against other communities, or shippers 
located therein.® 

Kinds of Preference. While Section 2 is limited to dis- 
crnninations between persons, and Section 3 prohibits 
undue preferences between localities, the latter section is 
not confined to locality preferences. This section also 

0Myishm&nd Chamber of Commerce Case, 44 I, G. C. 455, switching under Sec^ 
tion 2; and JPadfic Jjiimbet Co. Case^ 51 I. C. C. 738, iumher localities under 
Section 3. 
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prohibits “any undue or unreasonable preference or ad- 
vantage to any particular person, company, firm, corpora- 
tion, or locality, or any particular description of traffic, 
in any respect whatsoever, or to subject any particular 
person, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or unrea- 
sonable prejudice or disadvantage in any respect what- 
soever.” 

The preferences aimed at in Section 3 may be described 
briefly as those given to localities, persons, and commod- 
ities. It is the presence of these three types of prefer- 
ences, and the absence of any restrictions or limitations, 
such as “under substantially similar circumstances,” 
which make Section 3 the most effective of all the reme- 
dial provisions of interstate commerce legislation, except- 
ing only the “reasonable rate” provision of Section 1. 

Proof of Competition Essential. Proof of competition 
between the complaining point, person, or commodity, 
and the alleged preferred point, person, or commodity, 
respectively, is a prime requisite for the establishment of 
any violation of Section 3, as well as for a claim for dam- 
ages based thereon. “Prejudice is rarely undue unless the 
parties prejudiced and those preferred are upon a com- 
petitive basis,” the Connnission said in the Detroit & 
Cleveland Nav. Co. Case.® The kind of competition re- 
ferred to is shipper competition or locality competition 
and not carrier competition. 

Comer Competition. Where rate inequalities ai-e at- 
tacked and the defense of carrier competition is made, 
the question to be determined by the Commission neces- 
sitates the measuring of '’the benefits and advantages to 
the carrier, arising out of carrier competition, on the one 
hand, against the prejudice and disadvantage to the com- 
plaining shipper or locality, on the other. The general 
doctrine in such cases is that the carrier competition must 


102 I. C. C. 007, 609. 
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give way in. order that prejudice between shippers and 
localities may be removed. The defense of carrier com- 
petition was made in the Marshall Mill & Elevator Co. 
Case, a Section 3 transit case, and the Commission or- 
dered the prejudice removed, stating:® 

In our view the competitive situation stressed (by defendant^) 
is not adequate justification for the disadvantage to which Marshall 
and shippers there located are subjected by the present transit ar- 
rangements in this territory. 

Commodity Competition. In the Morrell & Co. Case, 
the Commission pointed out, however, that:® 

While commercial conditions and carrier competition are factors 
to be considered in determining lawful rates, they should not be 
given such importance as completely to outweigh factors more di- 
rectly related to transportation, such as the cost and value of the 
service. 

The relationships involved under Section 3 in that pro- 
ceeding were in the rates on livestock as compared with 
those on fresh meats and packing-house products. Thus, 
the competition and prejudice alleged in that case was 
between commodities. 

Locality Competition. Proof of competition between 
localities often rests upon presumptions of fact rather 
than upon business transactions. For example, the rates 
on certain commodities from Nashville, Tenn., to Cin- 
cinnati, Ohio, may be relatively maladjusted with respect 
to the rates on the same commodities from Chattanooga, 
Tenn., to Cincinnati. A complaint brought on behalf of 
the city of Nashville, alleging preference of the city of 
Chattanooga, would have as its foundation the presump- 
tion of competition between the cities, not in the sale of 
tiiese commodities, but in the growth of the cities. 

The growth of the city has no direct bearing upon com- 
mercial competition in the sale of the goods transported, 

•TT 272; see also XfnUed, States v. Illinois Central JS. jK., 263 

u. S. 616. 

Inserted by author. 

0 i'-4 I. C. C. 104, 134. 
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but if the rates are not fairly related, there is a presump- 
tion of fact that the city of Nashville will not grow as 
rapidly or as successfully, as the city of Chattanooga. By 
reason of this presumption of competition in growth be- 
tween rival cities, we may state the general principle that 
competition between localities requires no elaborate or 
detailed proof, but rests largely upon presumptions of 
fact. In the Sioux Falls Livestock Exchange Casel^ the 
Commission said; 

It appears from the record that Sioux Falls as a locality or com- 
munity is endeavoring to build up a livestock market, and that in 
doing so is confronted by the competition and intrenched influence 
in the business of the long-established markets in this territory', St. 
Paul, Sioux City, Omaha, and Kansas City. In a case of this char- 
acter elaborate evidence is not required to show that complainants 
are entitled to relief if the rates are not properly related. Inter- 
mediate Rate Assn. v. Director General. 61 I.C.C. 226, 233; Pioneer 
Lumber Co. v. Director General, 64 I.C.C. 485, 489. 

Actual V. Potential Competition. Ordinarily, in proving 
undue prejudice reliance may be placed upon ability to 
show actual competition. What has been said above with 
respect to competition relates largely to actual competi- 
tion. In some instances the competition may be hybrid 
in form and partake of the nature of both actual and 
potential competition. For example, two manufacturers 
of pipe, located at different points, may compete in a 
certain destination territory where theii- rates are fairly 
related, but the rates to another destination territory may 
be so far out of line that one of the manufacturers is un- 
able to make any sales there. In this case there is actual 
competition between the complainant and the other man- 
ufacturer in sales to the one market but not to the other. 
The fact that the rates to the second territory are unfairly 
related may be the very circumstance which keeps the 
complainant out of that market. 

While the competition in this illustration may be re- 
garded as strictly potential, nevertheless testimony is 


<D109 I. 0. C. 501, 512. 
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admissible to show actual competition between the two 
manufacturers at other points. This evidence has a strong 
bearing upon the fact that the complainant would make 
shipments to the point in issue if the rate adjustment 
were corrected. Such proof makes the showing of poten- 
tial competition unusually strong. The Commission has 
ordinarily required a showing of actual competition, but 
in a number of cases it has made findings of undue preju- 
dice based upon this form of hybrid competition and also 
upon weaker cases where the only competition proved 
was entirely potential. 

Carriers Must Be Parties to Routes. In many cases in- 
volving joint rates assailed under Section 3 of the Act, the 
defendants have interposed the argument that a carrier 
cannot be guilty of undue prejudice when it does not par- 
ticipate in the through route, when it does not serve aU 
of the points of origin and destination in controversy, or 
when it serves only one but not all of the points. These 
defenses have raised many difficult problems of fact. For 
a number of years there seemed to be doubt in the Com- 
mission’s mind as to whether a carrier could be held 
guilty of undue prejudice concerning a point not reached 
by its line. That view has gradually disappeared with 
the passing of time. In Southern Pacific Company’s 
Ownership of Oil Steamers Case,® the Commission said: 

By participating in joint rates each carrier in a measure becomes 
responsible for the actions of the other participating carriers, and 
the joint transportation via the different lines is an arrangement 
under which each of the carriers participating therein is, in fact, 
serving any point to or from which the joint rate applies. 

Participation in Movement Necessary. The decision in 
the above case has been misunderstood to mean that mere 
participation in the tariffs makes ■ every carrier party 
hereto amenable to a Section 3 finding. By “participat- 
es joint rates, the Commission meant participating 

®34 I. C. C. 77, 80. 
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in the actual transportation to which the joint rates 
apply. 

Perhaps the leading and most important case upon the 
question of participation in through movements is the 
Paducah Case, in which the Supreme Court of the United 
States upheld the Interstate Commerce Commission.® 
The principle involved was stated in general terms by the 
Supreme Court as follows: 

The carriers insist also that the order (of the Commission re- 
quiring the removal of undue prejudice against Paducah®) is void 
on the ground that, since their rails do not reach Paducah they can- 
not be guilty of discrimination against that city. They, however, j 
bill traffic via Cairo or Memphis through to Paducah in connection- 
with the Illinois Central, thus reaching Pailiicah, although not on 
their own rails. And, thereby, thej- become effective instruments of 
discrimination. Localities require protection as much from combi- 
nations of connecting carriei-s as from .single carriers whose rail.s 
reach them. Clearly the ])ower of Congre.ss and of the Commission 
to prevent interstate carriers from practicing discrimination against 
a particular locality is not confined to those whose rails enter it. 

The proof must show w’hat lines actually handle the 
traffic from and to the points where the prejudice is 
alleged, and also from and to the points where the prefer- 
ence is alleged to exist. The complaint, if properly drawn, 
will have all of these lines named as defendants. If the 
defendants participate in the through movemeirt, that is 
the essential fact and not wdiether joint rates are in effect, 
or whether combinations are in effect for the through 
movements. Participation of these carriers in the tariffs 
is a matter of form, not of substa.nce. 

One illustration of the above principles suffices here. 
For example, suppose that a complaint alleges undue 
prejudice to Memphis and undue preference to Chatta- 
nooga on traffic to Atlanta, and that the haul is over the 
Southern Railway from Memphis to Atlanta, and over 
the Nashville, Chattanooga & St. Louis system from 

Louis S. TF. Ry, Co. r. United States, 245 XJ. S. 136. For a more com- 
plete discussion of this case and diagram of the lines, see disenssion of tmdne 
prejudice in manual, Interstate Commerce Act — Sections 2 to 13, Inclusive. 

The explanatory matter in the parentheses is the author's. 
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Chattanooga. The fact that the rates from both Mem- 
phis and Chattanooga to Atlanta may be carried in one 
tariff, in which both the Southern and the Nashville, 
Chattanooga & St. Louis railways participate as concur- 
ring lines, could not make them amenable to a finding of 
undue prejudice, assuming that the Nashville, Chatta- 
nooga & St. Louis did not serve Memphis and that the 
Southern did not serve Chattanooga on trafl&c billed di- 
rect to Atlanta. 

In this instance neither carrier would have any control 
over the rates from the origin which it did not serve, and 
neither carrier would participate in the through move- 
ment from both points, although both serve Atlanta. 
Neither carrier could be held responsible for the acts of 
the other. No finding of undue prejudice could be law- 
fully made under these circumstances. 

However, if the destination were a local point in 
Georgia served only by the Southern, and if the South- 
ern carried local rates from Memphis in one tariff and 
participated with the Nashville, Chattanooga & St. Louis 
in joint rates from Chattanooga to its local points, then 
the two carriers, the Southern and the Nashville, Chatta- 
nooga & St. Louis, would be amenable to a finding under 
Section 3. In this instance the Southern is a necessary 
carrier in the transportation from both points of origin. 
The latter set of facts is similar to those upon which the 
Paducah Case was decided. 

Commission May or May Not Issite Order. Under 
certain circumstances carriers participating in through 
movements are amenable to Section 3 findings, but, due 
to the presence of separate competing lines from one 
point of origin to a common destination, the issuance of 
an order by the Commission would result in no practical 
benefit to the prejudiced point. This principle has been 
identified by the name of the leading case upon this sub- 
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jeet, namely, the Ashland Fire Brick CaseP In such cases 
the Commission will not make an order of undue preju- 
dice. 

The facts are necessary to a clear understanding of the 
Ashland principle. The rates were lower from St. Louis 
to Birmingham than from Ashland, Ky., to Birmingham. 
Certain parts of the Southern Railway system partici- 
pated in through movements both from Ashland and 
from St. Louis, and therefore the situation would have 
been subject to correction by the issuance of an order of 
the Commission under Section 3. The Frisco Lines, how- 
ever, formed a route from St. Louis to Birmingham, 
which was in no way connected with the haul from Ash- 
land to Birmingham. If the Southern Railway were re- 
quired to remove the prejudical relationship in rates it 
would have had the alternative of either increasing the 
rate from St. Louis over its line or reducing the rate from 
the Ashland district. 

The Southern’s position was that it would comply with 
such an order by increasing the rate over its line from St. 
Louis, and that this action would result in diverting to 
the Frisco or other roads all of the tonnage from St. 
Louis, leaving Ashland shippers no better off than they 
had been. Thus, it would be futile to compel the South- 
ern to raise its rate from St. Louis and thereby to forego 
the traflSic which it had been handling, when no benefit 
would accrue to the Ashland complainant. 

Ability of Carrier to “Cure” Discrimination. The Ash- 
land principle, which leads to the oft-repeated statement 
that the issuance of an order of the Interstate Commerce 
Commission under a Section 3 finding depends upon the 
ability of one or more of the carriers to “cure” the dis- 
crimination by its or their own act, has been frequently 
misquoted and misunderstood. Attention is directed to 


®22 1, c. c. ns. 
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this distinction: The Commission had the power to issue 
a Section 3 order in the Ashland Case, but the reason for 
not doing so was that the increase in the St. Louis rate 
by the Southern Railway would not change the rate over 
the Frisco, and would not ''cure^' the situation so far as 
the complainant was concerned. The Frisco took no part 
in the transportation from the complaining point and 
could not be held responsible for the discrimination. 

The evidence of the complainant in a Section 3 case 
should include a diagram of the lines, the routes from and 
to the preferred, as well as the prejudiced points, and 
should show the ability of some one or more of the car- 
riers participating in the through movement to control 
the discrimination or preference. 

Practical Application 

Problem. The Clarksburg Box and Lumber Co. manufactures 
box shocks and wire-bound box material, at Clarksburg, W, Va. 
In a complaint filed with the Commission it is alleged that the rates 
on wire-bound box material, in carloads, applying via Clarksburg 
from points of origin on the Baltimore & Ohio R. R. in West Vir- 
ginia to interstate destinations on its line are unduly prejudicial to 
that commodity and unduly preferential of box shocks; and that 
the failure of the Baltimore & Ohio R. R. to accord dressing-in- 
transit arrangement on wire-bound box material at Clarksburg is 
unduly prejudicial to complainant and unduly preferential of com- 
plainant's competitors at Cincinnati, Ohio, 

The dressing-in-transit arrangement in effect permits lumber to 
be converted into wire-bound box material at Cincinnati and the 
through rate on the box material, w’-hich takes lumber rates, applied 
from point of origin to ultimate destination. The through rates on 
lumber, including box shocks, do not apply on wire-bound box 
material. The complainant at Clarksburg is required to pay on a 
combination of rates to and from Clarksburg. 

The transit arrangements at Cincinnati are not restricted to 
traffic from and to points on the line of the Baltimore <fe Ohio but 
apply also on such traffic from and to points on such other lines 
as take joint rates via Cincinnati in connection with the Baltimore 
& Ohio. The Baltimore & Ohio R. R. contends that the Commission 
cannot make any order in this case affecting traffic moving from 
origins or to destinations on other lines. 
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Do you agree this latter coutention? Do you believe that 
complainant has offered sufffcieiit proof to substantiate its claim 
of undue prejudice to it and preference to competitors at Cincinnati ? 

Solution, The contention of the Baltimore & Ohio is without 
merit, inasmuch as the transit arrangements at Cincinnati are not 
restricted. 

The failure of the Baltimore & Ohio to accord dressing-in-transit 
arrangements to wire-bound box material at Clarksburg, while ac- 
cording this commodity such arrangements at Cincinnati, was un- 
duly prejudicial to complainant and unduly preferential of com- 
petitors at Cincinnati. This was the holding of the Commissions^ 
wdierein it said: 

If defendant should elect to remove the undue prejudice with 
^’espect to transit by according such arrangements to wire- 
bound box material at Clarksburg, it should, of course, subject 
such arrangements to no greater restriction or less favorable 
terms and conditions than those in effect in connection with 
the said commodity at Cincinnati. 


(pas I. c. C. 208. 
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PROOF OF VIOLATION OF SECTION 3 
(Continued) 

S EVERAL important matters, in addition to those 
discussed in the preceding chapter, arise in connec- 
tion with proof of Section 3 violations. Among 
these are the following pertinent questions: Is only undue 
preference or prejudice unlawful? Is undue preference a 
question of fact or law? Under what circumstances will 
reparation be awarded in cases involving Section 3 viola- 
tions? These and other problems are considered in detail 
in the foUowing paragraphs. 

Only Undue Preference or Prejudice Unlawful. The 
courts and the Commission have frequently held that not 
all preferences are unlawful under Section 3. The pref- 
erence and prejudice must be undue. The Supreme Court 
said in Texas & Pacific Railway v. Interstate Commerce 
Commission-.® 


The mere circumstance that there is, in a given case, a preference 
or advantage, does not of itself show that such preference or ad- 
vjmtage is undue or imreasonable within the meaning of the act. 

In proof of an issue under Section 3, it is not suflScient 
that the complainant show a mere difference in rates and 
rest his case. There must be positive evidence with re- 
spect to the transportation and traffic conditions and with 
respect to actual competition, or potential competition 
where tiie complainant is in a position to compete if the 
prejudice is removed. There must also be some assur- 
ance to the Commission that the relief sought would af- 
fect, in some substantial way, the complainant’s business 


®162 XI. 8. 197. 


20 



21 


PROOF OF VIOLATION OF SECTION 3 (Coat.) 

and that the defendant carriers are in a position to con- 
trol the rate situation by their own act. 

Undue Preference a Question of Fact, Not Law. The dis- 
cussion in the preceding paragraph logically leads to the 
statement of the legal principle: 

Undue preference or unreasonable prejudice is a Ques- 
tioE of fact and not of law. 

In the case above cited the Supreme Court said : 

. . . there is nothing in the act which defines what shah be 

held to be undue, reasonable or unreasonable, such questioiis are 
questions, not of law, but of fact. 

For this reason exclusive original jurisdiction is vested 
by Congress in the Interstate Commerce Commission, to 
decide and determine, in the exercise of its judgment 
upon the facts in each case, whether an undue preference 
or unreasonable prejudice exists. 

Preference Must Arise from Rate Structure. While mat- 
ters of commercial competition are necessary elements of 
proof in Section 3 cases, the question of whether undue 
preference exists is one which must rest largely upon the 
relationship of rates. Thus, it must be determined largely 
upon the question of relative transportation services, ex- 
penses, length of hauls, number of carriers comprising the 
routes, volume of the traffic, and other usual tests em- 
ployed in rate maJiing. 

Shipper May Not Be Deprived of Natural Advantages. 
The natmral location of an alleged preferred plant as com- 
pared with that of an alleged prejudiced plant, may be 
such as to warrant a lower rate on account of lower trans- 
portation costs. If so, the Commission is not empowered 
by the Act to fix rates which ignore transportation ques- 
tions and deprive the one shipper of the benefit of his 
natural location in order to place the complaining com- 
petitor upon an equality of rates. 

In Port Arthur Board of Trade Case® the Commission 
said: 


® 27 I. C. C. 388, 400. 
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The natural disadvantages of Port Arthur as compared with 
Galveston and Texas City are adverted to and admitted by com- 
plainant in petition and in testimony 

The disadvantages of Port Arthur are natural. They are not 
created by defendants or other transportation agencies. They re- 
main after private enterprise and energy, as demonstrated by the 
construction of an artificial waterway or canal to a connection with 
the natural waters of the Gulf, have done what they could to over- 
come the natural disadvantages which originally marked the location 
of the town 

In the face of these facts complainant cannot be heard to demand 
that the disadvantages which remain and render impossible full and 
complete competition with other and more favorably situated ports 
shall be removed by requiring the establishment of preferential rates 
to Port Arthur 

.... We have consistently held that it is not our province to 
adjust rates for the purpose of equalizing natural or commercial 
advantages. Neither may the carriers lawfully do so. Red River 
Oil Co. v. T. & P. Ry. Co., 23 I.C.C. 438. The Interstate Commerce 
Act is not intended to equalize fortune, opportunities, or abilities. 
I.C.C. V. Diffenbaugh, 222 U.S. 42, 46. 

Force of Rate Comparisons in Section 3 Cases. In an 
allegation under Section 3 the most important factor of 
proof is the comparison between the rate from and to the 
alleged prejudiced points and the rate from and to the 
alleged preferred points. There is an important differ- 
ence between the fimdamental purpose of comparisons in 
a Section 1 case and in a Section 3 case. In a Section 1 
case the rates selected for the comparisons are not in issue 
and cannot be affected by any decision in the case, and 
the comparative rate is entirely collateral evidence, em- 
ployed for the purpose of measuring the amount of the 
rate. In a Section 3 case, on the other hand, the princi- 
pal rate or rates used in the comparisons are in issue to 
the extent that they may be affected by the decision, but 
the quantum of the rates is not involved. 

Effect on Rates to and from Preferred Points. In a Sec- 
tion 3 case, the rates from and to the alleged preferred 
points are not, strictly speaking, placed in issue by the 
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pleadings. The complaint seeks relief onlj' witli respect 
to the alleged prejudiced points. However, the courts 
have held that under a Section 3 allegation standing by 
itself, the Commission, in making an affirmative order, 
would have to make the order in the alternative, so that 
the carrier could elect either to reduce the rates from and 
to the prejudiced points or increase the rates from and to 
the preferred points. It is for this reason that the rates 
from and to the preferred points, although not directly 
included in the prayer of the complaint, may, neverthe- 
less, be directly affected by a Section 3 order, if the car- 
riers choose to cure the prejudice by increasing the rates 
from and to the preferred points. 

If the complaint brings m issue an allegation under 
Section 3 alone, then the comparisons must be confined 
to those which have as their purpose the object of show- 
ing the relationship between the rates. Any evidence 
going to the quantum of the rates would be inadmissible. 

Where a complaint is brought under allegations of both 
Section 1 and Section 3, any comparisons which are of- 
fered can be employed both with respect to the quantum 
and the relationship of the rates. 

Other Provisions of Section 3. In the foregoing discus- 
sion of Section 3, paragraph 1, no mention has been made 
of a number of less unportant, and seldom employed, 
provisions of Section 3. Thus, nothing has been said with 
regard to paragraph 2, which provides that freight shall 
not be delivered until the charges are paid; or paragraph 
3, which provides that there shall be no discrhnination 
between connecting bnes as to the facilities for the inter- 
change of traffic ; or paragraph 4, which provides that the 
Commission may require the common use of terminals 
and fix the terms and compensation therefor. However, 
while it is essential to bear these provisions in mind, it is 
unnecessary to discuss them. 

Reparation Under Section 3. This subject has been cov- 
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ered in a general way in the discussion of reparation un- 
der Section 2, and the similarity of reparation under these 
sections has been explained. However, the subject is 
discussed here, in detail, because reparation claims in 
Section 3 cases are by no means unusual, although the 
aw'arding of reparation, under Section 3 findings, by the 
Commission does not occur frequently. 

The Commission’s attitude and the courts’ decisions, 
with respect to reparation under Section 3, have often 
been misunderstood and misconstrued. For a number of 
years past, there seemed to be a general impression that 
the Commission would not award reparation under a 
Section 3 finding. This impression is groundless. The 
Commission has awarded reparation in a number of im- 
portant cases decided under Section 3 alone. It is true, 
however, that reparation has been denied in a larger num- 
ber of Section 3 cases than it has been awarded, but this 
fact can be ascribed largely to the failure of the complain- 
ants to make the proof of damages as definite and certain 
as in a court of law.® 

Denial Due to Insufficient Proof. Reference to recent 
decisions discloses that reparation is often denied under 
findings of undue prejudice due to the failure of the com- 
plainant to prove essential facts. In the Memphis Freight 
Bureau Case,® the Commission denied reparation on the 
ground that the mere showing that a part of a rate was 
absorbed in the selling price was not sufficient proof. In 
the South River Lumber Co. Case,® the evidence in sup- 
port of an allegation of undue prejudice consisted of gen- 
eral statements to the effect that the complainant was in 

<S}AnadarJca Cotton OU 20 I. G. C. 43, The leading cases in whieli rep- 
aration has been awarded under Section 3 findings are: 


Buffalo Vnion 'Furnace Co. Ca»e. , 44 I. C. C. 267 

California Pine Box <& Lumber Co. Case 47 I. C. G. 372 

Inman Poulsen Lumber Co. Case. 61 1. 0. 0. 185 

Johnstown, Pa., Switching Case 43 I, C. 0. 654 

Pittsburgh Steel Co. Case 39 I. C. 0. 312 

Stewart Iron Co. Case 47 I- 0. C. 512 

JJ, S. Cast Iron Pipe Foundry Co. Case . , 44 1. C. C. 757 

Mdson Fuel Co. Case. 120 I. C. C. 723 

101 I, 0. C. 26. 


^ XVX X* 

® 109 I, C. C. 173, 175* 



PROOF OF VIOLATION OF SECTION 3 (Cont.) 


25 


competition with an industry at the alleged preferred 
point, and that because rates from the preferred point 
were lower and the commodity was sold on a delivered 
basis, a discrimination existed in favor of the competing 
point. The Commission held that this evidence fell far 
short of that certainty of proof required by law to entitle 
a complainant to damages for an alleged violation of Sec- 
tion 2 or Section 3 of the Act. 

Steps in Proof of Damage. The first essential step in 
proof of damages under Section 3 is the presentation of 
the necessary facts showing that the carrier or carriers 
have committed the public wrong. 

The second step is the proving that the public wrong 
has in fact operated to complainant’s injury, that is, pri- 
vate injury to persons.® 

The third step is the proving of the nature, extent, and 
amount of the damages, resulting from the private injury 
growing out of the public wrong. 

Kinds of Damages. The nature or kind of damages may 
be rate damages, which are measured by the difference 
between the rate from the prejudiced point and from the 
preferred point to the destination. This is the most 
usual kind of damages sought under Section 3. Other 
forms are special and general damages. In a rate case, 
general damages would ordinarily be those which result 
from a difference in rates, as the proximate cause of the 
injury, but which do not include, or are in addition to, the 
rate damages. 

Award of Damages. The power of the Commission to 
award general damages growing out of violations of Sec- 
tion 3 of the Act cannot longer be questioned. In the 
leading case on this subject, the Supreme Court of the 
United States said:® 

& Parsons v. Chicago d- North WesUrn Mg., 167 XT, S. 447. 

@Penn. M, M. Co. T. Intemaiional Coai Co., 230 IJ. S. 184, 200, 201. Tlie 
italics and parenthetical matter are the author's. 
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.... Indeed it is exceedingly doubtful whether there was at 
common law any right of action for any sort of damages in a case 
like this, while this statute (Interstate Commerce Act) does give a 
clear ^ definite, and positive right to recover for imjust discrimination 
(meaning both sections 2 and 3) 

The statute gives a right of action for damages to the injured 
party, and by the use of these legal terms clearly indicated that 
the damages recoverable were those known to the law and intended 
as compensation for the injury sustained. 

Continuing, with respect to the proof of damages under 
Section 2 and Section 3, the Supreme Court said in the 
same opinion:® 

.... It is elementary that in a suit at law both the fact and 
the amount of the damage must be proved. 

.... But the 'public wrong did not necessarily cause private 
damage, and when it did, the pecuniary loss varied with the char- 
acter of the property, the circumstances of the shipment and the 
state of the market, so that instead of giving the shipper the right 
to recover a penalty fixed in amount or measure, the statute made 
the guilty carrier liable for the full amount of damages sustained, 
whatever they might be and whether greater or less than the rate 
of rebate paid. 

The powder of the Commission to award general dam- 
ages under Section 2 and Section 3 was also positively 
stated in the Ohio Valley Tie Case.® 

Nature oe Damages, The International Coal Case, 
quoted above, definitely laid down the specific doctrine 
that the Commission can award general damages; that 
the proof must be specific, both as to the public wrong 
and the private injury; that the nature and extent of the 
damages must be proved; and that the nature of the 
damages may be one of the three general classes, 'loss of 
business, loss of profits, or extra expenses incurred/’ 

The court used the word ^^or,” which clearly means that 
the claim may rest upon any one of these three classes. 

@ italics and the parenthetical matter are the author's. 

® 242 U. S. 288. 
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The court, did not say, and did not mean, that the shipper 
would have to prove his claim under all three classes. 
The reason for this is obvious. If the shipper lost the 
business, he would not have actually lost any profits; he 
would have had to calculate what the profits “might have 
been.” He could not prove that he actually lost profits 
on transactions w^hich he was prevented, by the prejudice, 
from making. 

Again, if he was put to an extra expense, such as f&rt- 
age, whereas his competitor had no cartage to pay, he 
would claim the amount of the cartage only as extra ex- 
penses. It would be foolish to expect him to prove loss 
of business when he is not claimmg damages from loss of 
business, or to prove loss of profits, when he is not claim- 
ing loss of profits. If the expense of cartage is the extent 
of the injury, that is all that he is entitled to claim and 
all that he would have to prove. The presumption is, 
under these facts, that if he carted his shipments he did 
not lose the business, and if he did not lose the business 
he did not lose his profits. 

Where the extent of the damages claimed is the differ- 
ence in rates, the claim falls under the head “extra ex- 
penses incurred.” The extra freight charges are the extra 
expenses. 

In Pennsylvania R. R. Co. v. Weber,® decided Novem- 
ber 7, 1921, the Supreme Court of the United States held 
that although the award of the Commission was based 
upon an erroneous calculation, in a suit upon a repara- 
tion order of the Commission, based upon a finding of 
illegal discrimination (undue prejudice) in the distribu- 
tion of coal cars, the shipper had the right to recover 
where there is testimony fairly tending to show that a 
recovery of damages in a sum at least equal to the Com- 


© 257 U. S. 85. 
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mission’s award was justified because of unfair practices 
in the distribution of coal cars in time of shortage. 

Nature of Evidence Necessary. The exact nature of 
the evidence necessary to substantiate a claim for dam- 
ages under a Section 3 finding, varies materially accord- 
ing to the particular facts and circumstances surrounding 
each case. The ideas discussed above are presented in 
very definite form in the decision in the Inman-Poulsen 
Lumber Co. Case,® cited above, which was decided by the 
entire Commission on rehearing and reconsideration. The 
Commission had previously made the finding of undue 
prejudice. The complainant cited this in proof of the 
public wrong. Upon the rehearing on reparation the 
Commission found that; 

There is imcont reverted evidence that immediately after October 
22, 1915, when the 17,5 cent rate was put into effect on fir and 
hemlock lumber, and lath from the Willamette Valley to San Fran- 
cisco Bay points,, and other intermediate points, the Willamette 
Valley mills dropped their selling prices to the full extent of the 
reduction in freight rates; that they set the price at which com- 
plainants were obliged to sell, and that complainants met the full 
reduction in price by absorbing the difference in freight rates in 
order to hold their business 

The mill prices were the same at both the Willamette Valley and 
the Portland mills, but the freight rates from Portland to the des- 
tination territory were 0.25 cents to 4 cents higher than those paid 

by complainants' competitors for substantially similar service 

Previously the rates had been the same The sales that were 

made to such points netted complainants the same amounts as the 
Valley mills received, and of course no reparation is claimed as to 
such shipments 

At the time the shipments moved complainants were engaged in 
manufacturing the same kinds of lumber as their competitors in the 
Willamette Valley which was sold in the same general competitive 
markets; they were forced to and did meet the reduced prices at 
which their competitors sold, and under such circumstances it was 
impossible to add the differences in the freight rates to their selling 


(D61 I. C. C. 185. 
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tlier stated that there was a considerable foreign demand for barley 
at that time and no diiScnlty was experienced in making sales, and 
the selling price was not controlled strictly by competition, Eepara- 
tion was denied. What essential facts did complainants fail to pro- 
duce to entitle them to the reparation asked for? 

Solution* The statements made by complainants are general, and 
there is no proof of damage such as is required to support an award 
of reparation imder a finding of undue prejudice. 



Chapter IV 

PROOF OF VIOLATION OF SECTION 4 

T he next class of rate cases to be considered are 
those complaining of violations of Section 4. In 
connection with this discussion of the grounds of 
proof under such cases, attention is called to the explana- 
tion of the Fourth Section as given in the manuals on the 
Interstate Commerce Act.® 

It is safe to say that nO’ one section of the Act, when 
applied to particular facts, presents so many complexities 
and intricacies as Section 4. The purpose here is not to 
delve deeply into the ramifications of thought presented 
by Section 4, but merely to present the fundamental 
points which are most usually encountered. 

Purpose of Section 4. The purpose of Section 4 is two- 
fold; first, to prevent the charging of higher rates to 
intermediate points on a given line, for movement in the 
same direction, than to the farther distant points, desig- 
nated in traffic parlance as the “long-and-short-haul pro- 
vision”; and, second, to prevent the charging of greater 
compensation as a through rate than the aggregate of the 
intermediate rates, known as the “sum-of -intermediates” 
or “aggregate-of-the-intermediate rates” provision. 

Long-and-Short-Haul Provision. The Act prohibits long- 
and-short-haul violations, but provides that upon appli- 
cation of the interested carrier or carriers the Commission 
may authorize the applicant to charge less for the longer 
distances. 

The Commission is also empowered to change, from 
time to time, the nature and extent of any relief which 

0 Interstate Commeece Act — Sections 2 to 13, Inclusive. 
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it may have granted, subject to certain specific limita- 
tions upon this power. The rate to the farther distant 
point must be reasonably compensatory for the service 
performed and, where relief is granted because the route 
is circuitous, the rate to the more distant point shall not 
be exceeded from and to points on that line which are no 
farther apart than the distance over the short line to the 
farther distant point. This provision, which is known as 
the “circuity” provision, is here stated in different words 
from those used in the statute. The statutory provision 
contains a double negative which makes the meaning of 
the provision elusive and hard to understand without 
rereading and concentration. 

The graphic charts m Figure 1 and Figure 2,® illustrate 



Figure 1, A Fourth Section situation exists, as illustrated in this dia- 
gram, where the rate to the farther point is 60 cents and the rate to 
the intermediate point is 40 cents. 


the application of the long-and-short-haul and the cir- 
cuity provisions of Section 4. 

Evidence in Fourth Section Allegation. The evidence, 
in proof of an allegation of a violation of the long-and- 
diort-haul provision must first show the rate from A to B, 
which is 60 cents in Figure 1, and the tariff references to 
this rate. The distance from A to B should also be given,, 
and the name or names of the carrier or carriers com- 
prising the short-line distance from A to B. Next, the 
rate from A to C (the farther distant point) must be 

<D Reproduced from manual, Ikteestatb Commerce Act — Sections 2 to 13. 

lNCWrSI¥E. 
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given, with the tariff reference therefor, showing that the 
lower rate is applicable over the same line, in the same 
direction, on the same kind of traffic, as from A to B. 



Figure 2. The circuity provision of Section 4 is applied to the situa- 
tion illustrated in this diagram by requiring Railroad Y to establish a 
rate not higher than 40 cents from A to a point on its line 100 miles 
east of A, this rate and distance being the same as from A to E via 

Railroad X. 

The distance from A to C and from B to C should also be 
given, with authority therefor. These facts will show 
that the shorter is included within the longer distance. 
Proof must next be offered showing that a shipment or 
shipments actually moved from A to B over this route, 
and that charges were collected on the basis of a rate 
which was higher than the contemporaneous rate on like 
traffic to the farther distant point over the same line 
in the same direction. 

Necessity of Proving Movement to Farther Point. 
There is some conflict of opinion as to the necessity of 
proving that some one else made a shipment or shipments 
of like traffic to the farther distant point on which the 
charges were collected at the lower rate from A to C. 
The Act does not specifically require this. 

Perhaps the sounder view is that a showing of ship- 
ments to the intermediate point at the higher rate is suffi- 
cient, on the theory that the Act prohibits the charging 
of a higher rat6 on shipments to the intermediate point 
than would have been charged if the same shipments had 
moved through to the farther distant point. Under this 
view the element of competition is not a necessary factor 
in establishing a violation of the long-and-short-haul pro- 
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vision of Section 4, although, in order to obtain repara- 
tion, the party who received shipments at the interme- 
diate point B would have to establish the fact that he 
was in competition with a receiver of like traffic at point 
C. In order to avoid any question on the part of the 
Commission the complainant should show that shipments 
have been made to the farther distant point, if it is 
possible to make such a showing. 

Authorized Departures. In placing the rates to B and 
C in evidence, the complainant should examine the tariffs 
very closely to ascertain w'hether they show express au- 
thority from the Commission for the maintance of the 
higher rate to the intermediate point. The Commission’s 
rules requii’e that when higher rates are in effect to inter- 
mediate points, the tariffs must show whether the carrier 
has an application on file asking for relief from the long- 
and-short-haul provision, or whether such relief has been 
granted. If the tariff shows that an application is on file 
with the Ccimnission, the situation is “protected” and 
violation of the Act cannot be proved. If the tariff does 
not show authority for the situation or any application 
therefor, the shipper may assume that the rates are not 
“protected” and so testify. 

I^Tiere the situation is protected by an application on 
file with the Commission it is a departure and not a 
violation. This distinction between Fourth Section de- 
partures and violations may be noted throughout Com- 
mission practice. 

Aggregate-of-Intermediate-Eates Provision. The provi- 
sion which authorizes the Commission to permit Fourth 
Section departures, upon application, is limited to cases 
where they “charge less for longer than for shorter dis- 
tances.” There is no express authorization to grant relief 
under the aggregate-of-intermediate rates provision, al- 
though for years the Commission assumed that it had 
such authority. More recently the Commission has side- 
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tracked all of the Fourth Section applications covering 
aggregate-of-intermediate rate situations, and has decided 
most of the cases involving the sum-of-intermediates, by 
holding that the rates assailed are unjust and unreason- 
able to the extent that they exceed the aggregate of inter- 
mediate rates. 

Proof of Aggregate-of-Intermediates Violation. In 
proving a violation of the aggregate-of-intermediate rates 
provision, the complainant must show the rate to some 
intermediate point and the rate from that intermediate 
point to the final destination, with tariff references there- 
for. It is unnecessary to give any distances, any com- 
parisons, or any evidence with respect to the transporta- 
tion or traffic conditions. It is necessary only that the 
combination of rates be less than the through rate over 
the same line, in the same direction, on like traffic. It is 
not necessary to show competition, or that any local ship- 
ments have moved to or from the intermediate point 
upon which the combination is based. 

It is not essential which intermediate point is made the 
basis of the combination rate. Any available combina- 
tion may be cited and the Commission will recognize the 
“lowest available combination.” It is not essential that 
the through rate be a joint rate. It is the total charge, 
under applicable through rates, which is made unlawful 
to the extent that it exceeds the charge which would be 
applicable under the lowest available combination. 

Presumption of Unreasonableness Rebuttable. For 
many years the Commission held, consistently, that a 
through rate in violation of the aggregate-of-intermediate 
rates provision was unjust aij^'tihreasonable, and awarded 
reparation upon the basis of a mere showing of what the 
rates were and who was the real party in interest in mak- 
ing the shipments. Later, this absolute doctrine was dis- 
solved into the present doctrine, which is that the exist- 
ence of an aggregate-of-intermediate rates violation or 
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departure raises a presumption of faet that the charges 
under the through rate are unreasonable to that extent, 
but that this presumption is rebuttable. 

In the Lewiston Elevator Co. Case,® the shipper proved 
the violations, and the carrier rebutted the presumption 
of unreasonableness by showing the history of the rates 
and the manner in which they had become established, 
coupled with the fact that the Commission had prescribed 
the measure of the through rates. The Commission held 
that under the circumstances the presumption was re- 
butted, and found that the through rates, in excess of 
the combinations of contemporaneous intermediates, were 
not unreasonable. 

That case, decided by Division 3 of the Commission, 
composed of three members, is unusual. A later case, the 
Green Lumber Co. Case,® decided by the entire Commis- 
sion on further consideration, held to the usual line of 
decisions and found that the evidence offered by the de- 
fendants failed to rebut the presumption of unreason- 
ableness and that the rates were unreasonable to the 
extent that they exceeded the sum of the intermediates.® 

Where evidence is offered by the defendants to rebut 
the presumption of unreasonableness the shipper should 
be prepared, in case the defendants’ proof is sufficiently 
convincing, to offer evidence in rebuttal, in an attempt to - 
uphold the presumption of unreasonableness. The foun- 
j dation for rebuttal evidence upon this point should rest 
upon the weU-established rate-mahing principle that — 

A tlHough movemeat is less expensive than two local 
movements to and from an intermediate point. 

Proof When Ponrth Section Departures Are Authorized. 
When proof of a violation of the Fourth Section is offered 
and the defendants show that the departures are author- 
ized by the Commission, the defense is complete under 

104 I. C. C. 473. 

109 I. 0. 0. 710. 

also Aimrican BhiphuUding Cases, 102 I. C. C, 530. 
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this section unless the shipper can prove that the au- 
thority claimed by the carrier does not cover this par- 
ticular rate situation. The complainants’ traffic manager 
should check such a situation with great care. 

If the case has been brought under sections 2, 3, and 4, 
or sections 3 and 4, the defense, under Section 4, that a 
departure is authorized is not also a defense under Sec- 
tion 2 or Section 3. In Patterson v. L. & N. R. R. Co.,® 
decided October 12, 1925, the Supreme Court of the 
United States held that the grant by the Commission of 
relief from the provision of the Act prohibiting a greater 
through charge than the aggregate-of-the-intermediate 
rates, did not make lawful a rate which violated the pro- 
visions against unjust discrimination or rates unreason- 
ably high. In the same case the Court held that shippers 
cannot recover for violations of that provision where an 
adequate and timely application by the carrier for relief 
remains undetermined. 

Authority for Departure Must he Specific. Whenever, 
in defense of a Fourth Section case, a statement to the 
effect that the Commission has authorized the departures' 
is introduced in evidence, the complainant should object 
to the evidence unless specific authority for the statement 
is proved in the proper manner. In this way it is possible 
to circumvent improper use of some old general Fourth 
Section order, which may lend itself to a number of inter- 
pretations. 

Applications Awaiting Disposition. In cases where the 
carriers have filed applications with the Commission for 
relief from the provisions of the Fourth Section, and the 
applications which have not been acted upon are awaiting 
hearing, or have been heard but not acted upon, the ship- 
per’s position is even more difficult than where it is 
claimed that relief has been granted. 


®269 V. S. 1. 
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In every such case, the shipper should develop from 
the carriers’ witnesses the number of the Fourth Section 
application, the date filed, and the nature of the relief 
sought. It is possible that the Fourth Section application 
may antedate the time when the departure or violation 
first became effective, or it may be that the amount of the 
discrimination has been increased as a result of changes 
in rates. In other words, the difference between the rate 
to the intermediate point and the rate to the farther 
distant point may have been 20 cents when the applica- 
tion was filed, and subsequently this difference may have 
been increased to 40 cents, or some other amount. 

If such a situation exists, the application does not cover 
the increase in discrimination and it is still possible for 
the shipper to maintain an allegation under Section 4. 
In such cases, or where the application is on file but not 
heard, the Commission usually assigns the Fourth Section 
application for hearing in connection with the formal 
complaint so that a complete disposition of the case and 
the application can be made. The Commission may 
change, from time to time, the nature and extent of the 
relief granted.® 

Eestrictions on Commission's Power to Grant Relief. The 
power of the Commission to grant relief from the pro- 
visions of the Fourth Section is limited in several im- 
portant respects. The Act, itself, imposes such restrictions 
in requiring that the rate to the farther distant point 
must be reasonably compensatory, that potential water 
competition shall not be regarded as justification for re- 
lief, and that certain conditions shall be observed in 
establishing rates at equidistant points on circuitous 
routes. These various limitations, which affect vitally 
the grounds of proof in Fourth Section cases, are given 
consideration in the following discussion. 


<T) V, B. Y. Merc, d M. T. Asm,, 242 XJ. S, 178. 
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Commission’s Interpretation of “Reasonably Compen- 
satory.” In the Trans-Continental Cases of 1922,® the 
Commission, after discussing the various theories and 
formulas, offered as proper interpretations and guides to 
be used in applying the term “reasonably compensatory,” 
stated: 

In the light of these and similar considerations, we are of the 
opinion and find that in the administration of the Fourth Section the 
words ^h’easonably compensatory’' imply that a rate properly so 
described must: 

(1) cover and more than cover the extra or additional expenses 
incurred in handling the traffic to which it applies; 

(2) be no lower than necessary to meet existing competition; 

(3) not be so low as to threaten the extinction of legitimate com- 
petition by water carriers; and 

(4) not impose an undue buraen on other traffic or jeopardize 
the appropriate return on the value of carrier property generally, as 
contemplated in Section 15a of the act. 

It may be added that rates of this character ought, wherever pos- 
sible, to bear some relation to the value of the commodity carried 
and the value of the services rendered in connection therewith. 

The Commission laid down the further requirement 
that the carriers, in submitting proof in support of their 
applications for relief from the provisions of Section 4, 
should ^^affirmatively show that the rates proposed con- 
form to the criteria indicated above.’’ 

Potential Water Competition, The amendments to the 
Fourth Section of the Act, added by the Transportation 
Act of 1920, showed the clear intent of Congress to make 
it the duty of the Commission to administer this section 
more effectively and actively than it had in the past. 
This intent is evidenced, not only by the removal of the 
discretion of the Commission with respect to the ^Reason- 
ably compensatory” feature, but also with respect to the 
^^potential water competition” and the ^Rircuity provi- 


(D74 1. C. C. 71. 
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sions.” In Trans-Continental Cases of 1922, the Commis- 
sion stated; “We think the amendment was the Con- 
gress’s way of saying that we should follow a less liberal 
policy in dealing with departures from the long-and- 
short-haul rule than had been followed in former years.”® 

The amended Act restricts the Commission’s power to 
authorize relief from the provisions of the Fourth Section 
by directing that “no such authorization shall be granted 
on account of merely potential water competition not 
actually in existence.” No discretion is left in the Com- 
mission. although, previous to the amendment, the Com- 
mission had, as a general policy, denied Fourth Section 
relief where the water competition was merely potential. 
Where a complaint alleges a violation of the Fourth Sec- 
tion and the carrier’s defense is a Fourth Section applica- 
tion on file with the Commission, which is set for hearing 
with the formal complaint, if the relief sought is based 
upon water competition, the complainant should cross- 
examine thoroughly to determine whether the water 
competition is actually in existence or merely potential. 

If there is no actual competition, the Commission can- 
not exercise discretion in the matter, but must deny the 
application. If the complainant has knowledge of the 
Fourth Section application, and knows that the only 
water competition upon which the application was orig- 
inally based has been eliminated, he should request the 
Commission to set the application down for hearing with 
the formal complaint. Otherwise the Commission may 
overlook the application, and subsequently refuse to go 
into the Fourth Section question in its decision because 
the application has not yet been heard.® 

Proof of Unbeasowableness. Even if the complain- 
ant is able to show that the water competition is merely 
potential he should not rely upon the Fourth Section 
departure as proving the unreasonableness of the rate to 


t '14 I. C. 0. 48. 70. 

OHalmma Portlandf Cement Co, Oase^ 96 I, C. G. 468, 470. 
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intermediate points. There is no presumption that the 
rate to the intermediate point is unreasonable.® 

Investigation and Suspension Cases. The burden 
of proof differs from the foregoing, however, in an In- 
vestigation and Suspension Case. If tariffs, which the 
defendants have filed and which the Commission has sus- 
pended, can be shown by the protestants to involve and 
create new Fourth Section violations, the Commission 
will not go into the merits of the proposed rates, but wiU 
order the suspended schedules cancelled on that ground 
alone.® No showing of actual water competition, or any 
other kind of competition, affords relief in a situation of 
this kind. The theory of these cases is that the proposed 
rates would be unlawful under Section 4, and that there- 
fore the Commission could not permit unlawful rates to 
become effective. 

Circuitous Route Provision. The “circuity” or “equi- 
distant” rule is expressed in absolute terms and leaves no 
ground for the exercise of discretion upon the part of the 
Commission where relief from the provisions of the 
Fourth Section is sought by the carriers upon the ground 
of circuity. The Commission so held and in a weU-con- 
sidered opinion in Extension of Memphis-Southwestern 
Scale,® and subsequently, in Class and Commodity Rates 
Between Western Points f® expressed this view in the fol- 
lowing words: 

The equidistant rule, though formerly observed by us as an ad- 
ministrative practice, is now an integral part of the law, and its 
application is mandatory where relief is sought because of circuity. 

Shippers, therefore, have the right to prove their case 
under the circuity provision and demand that no higher 
rates be maintained between any two intermediate points 
than from and to the competitive points, where the dis- 

(^Wagner Motor Co. Case, 93 I. C. C. 195, 196; and Gentile Bros. Co. Case, 
93 I. 0. 0. 328, 329. 

<i)Eiee Products to Jackson Case, 44 I. C. C. 364; and Citrus Fruits BeUoeen 
Points in Florida, 95 I. 0. C. 532, 538. 

f 62 I. 0. 0. 596, 614. 

104 I. C. C. 595. 
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tanee between the intermediate points is no greater than 
the distance from and to the competitive points. 

In the Southern Class Rate Investigation^ the Com- 
mission, in speaking of the circuity provision as the 
“equidistant” clause, said that relief would be granted on 
account of circuity subject to the equidistant clause, aixl 
to the further condition “that in establishing rates there- 
under, the respondents will refrain from publishing the 
short-line rates over routes so circuitous as to result in 
wasteful transportation or in rates w'hich to the more dis- 
tant points are not reasonably compensatory.” 

As to the equidistant clause, in respect of group rate 
adjustments, the Commission said: “We have heretofore 
granted relief in some cases to permit group adjustments 
to be maintained. See Alton Mercantile Co. Case, 95 
I.C.C. 645. Under the rate plan herein approved, it is 
doubtful vvhether such relief will in many cases be neces- 
sary, but in so far as it proves necessary applications 
therefor may he filed.”® This language seems to convey 
the idea that the Commission would like, in order not to 
break up existing groups of rates, to give relief without 
observing the circuity provision, but that it had grave 
doubts of its power to do so. Perhaps the waiving of the 
equidistant clause in the Alton Mercantile Co. Case was 
done as a matter of expediency rather than under strict 
legal interpretation. 

Degree op Circuity. The conditions under which the 
Commission ordinarily grants relief to circuitous lines or 
routes may be summed up in a general statement that, 
ordinarily, relief will be denied: 

1. Where the degree of circuity is less than 15 per cent. 

2. For shorter hauls, where the degree of circuity exceeds 50 ' 

per cent. 

3. For longer hauls, where the degree of circuity exceeds 70 
per cent. 

©100 I. a C. 513, 708. 

@ Xttilics are the author^s. 
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These percentages are merely guide posts, and are by 
no means absolute. The degree of circuity for which re- 
lief will be granted is now, as before, a question of fact 
for determination by the Commission in the exercise of 
its judgment.® 

Competition the Controlling Factor. In applications for 
relief under the provisions of Section 4 of the Act, the 
controlling factor is competition. This competition may 
be in one, or more than one, of several forms, such as 
water competition, rail-route competition, and motor- 
truck competition. 

Perhaps the most striking instance of the effect of 
water competition upon rates in this country is the trans- 
continental adjustment under which rates from and to 
the Pacific coast, and to and from the eastern portion of 
the United States, were made lower than from and to in- 
termediate points in intermountain territory.® In gen- 
eral it suffices here to state that the relief sought should 
be such as to warrant the assumption that the proposed 
reduced rates will be low enough to attract to the rail 
lines some share of the water competitive traffic. Fur- 
thermore, the rates proposed under the relief sought, 
should not be so low as to : 

1. Kill off the water lines. 

2. Be less than reasonably compensatory. 

3. Cast a burden upon other traffic. 

Prooj of Competition. In proving the foregoing gen- 
eral conditions the carriers should introduce statistics 
“showing the average revenue and average operating ex- 
pense per ton-mile and per ear-mile, average haul, and 
average car loading.® This evidence is necessary in sup- 
port of the application, whether it is based upon water, 
or other kinds of competition. Where the relief sought 

®The following is a list of cases dealing with circuity: 55 I, C. C* 648; 73 
I. 0. C. 228; 74 I. 0. C. 496, 500; 74 I. C. 0. 697; 77 I. 0. 0. 473, 526, 562; 
102 L C. 0. 756 (70%) ; 104 I. C. 0. 585, 592, 595; 109 I. C. C. 368, 374. 

® Intermountain Mate Cases, 234 U. S. 476, and Trane ontinental Cases of 
192B, 74 I. C. 0. 48. 

declass and Commodity Bates Between Western Points, 104 I. O. 0. 578, 584. 
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is based upon circuity the Commission usually asks or 
requires that the carriers show: that the short line rates 
conform to the Fourth Section; that there is no com- 
plaint pending as to the reasonableness of the rates of 
the long line at the intermediate point; and that the 
higher rates at intermediate points on the circuitous route 
appear on their face to be reasonable per se or to bear a 
reasonable relationship to the rate at the more distant 
point where rail competition obtains. 

Instances of applications for relief on account of mo- 
tor-truck competition wUl doubtless increase rapidly. 
One of the first instances where relief was granted upon 
this ground was in the Railroad Commission of Louisiana 
Case.® 

Market competition is ordinarily no justification for 
Fourth Section relief, although it is entitled to considera- 
tion.® 


Reparation Under Section 4. For many years doubt 
existed as to whether proof of an unprotected violation 
of the long-and-short-haul provision entitled the com- 
plainant to reparation, on the theory of unlawful exac- 
tion, upon mere proof that shipments had been charged 
a rate which was higher than the contemporaneous rate 
over the same line, in the same direction, to a farther 
distant point. In the Eads Bros. Furniture Co. Case,® 
and in the National Hay and Milling Co. Case,® the 
Commission found that — 


In tie absence of proof of actual pecuniary damages 
Ml nnautiorized departure from the long-and-short- 
lanl rule of the Fourth Section does not warrant an 
award of reparation. 

This doctrine was upheld by the Supreme Court of the 
United States in the Davis v. Parrington Case.® 


D 64 L C. 0* 197. 

Sectaon Applications ISfos. 


1870 €t al.. 


24 I. C, C. 192. 
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The decisions of practically all of the courts in the 
land, including the State Supreme Courts of several 
states and the United States Circuit Courts of Appeals, 
had been unanimous in the opinion that an unauthorized 
Fourth Section violation entitled the shipper to repara- 
tion “as overcharges,” upon the mere showing that he 
paid the charges to the intermediate point which were 
higher than if the shipment had moved on to the farther 
distant point. The Supreme Court of the United States 
overturned all of these decisions in the recent Portland 
Seed Co. Case.® 

The Conlmission has uniformly held, when a depar- 
ture from the long-and-short-haul provision is protected 
by an application on file with that body, that no repara- 
tion will be awarded unless actual pecuniary damages are 
shown or unless the complaint and proof rest upon other 
grounds. 

The doctrine in Patterson v. L. & N. R. R. Co., cited 
on page 37, seems to go farther than the Commission’s 
decisions and holds that a shipper cannot recover under 
any kind of proof under a violation of Section 4 where 
an adequate and timely application by the carrier for 
relief remains undetermined. In other words, there can 
be no reparation where the application is on file and 
undetermined, under Section 4. The complaint must 
rest on other grounds or reparation must be denied. 

Unpublished Commodity Redes to Intermediate Points. 
When commodity rates are first published from and to 
specific points it frequently happens that there is no 
prospect of movement to hundreds, and in some instances, 
thousands of intermediate points. Rule 77 of the Com- 
mission’s Tariff Circular 18-A contains a provision to 
cover situations of this kind in order to avoid the publica- 
tion of unnecessary commodity rates from and to count- 
less points of origin and destination. Rule 77 provides 

(D The Portland Seed Co. Case was decided together with the Davis Y. Parring- 
ton Case, cited above, in 264 U. S. 403. 
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that the carriers may publish commodity rates from and 
to specific points, leaving higher class rates in effect frong 
or to intermediate points, provided that they insert a 
clause in their tariffs to the effect that rates from or to 
intermediate points will be published on reasonable re- 
quest of shippers wherever there is prospect of a move- 
ment. 

Rule 77 Publication Not a Foueth Section Appli- 
cation. Were it not for Rule 77 the rates to the inter- 
mediate points would be in violation of the long-and- 
short-haul provision of Section 4 of the Act, and the 
Commission could not allow the tariffs to go into effect. 
For this reason, the insertion of the Rule 77 provision in 
the tariff is said by the Commission to be a “suflSicient 
compliance with the Fourth Section” so far as the filing 
of the tariff is concerned. However, this does not mean 
that the Rule 77 provision is the same as a Fourth Sec- 
tion application, and it does not mean that relief from 
the Fourth Section is granted by the mere publication of 
the Rule 77 provision in the tariff. On the contrary, it 
means that the shipper who happens to make a shipment 
from or to an intermediate point may be as favorably 
situated, due to the Rule 77 provision, as if the com- 
modity rate had actually been made applicable from and 
to intermediate points when it was established. 

Commission's Application of Rule 77. This doc- 
trine with reference to Rule 77 is borne out by the Com- 
mission’s decisions affecting reparation claims on ship- 
ments made to intermediate points. The Rule has often 
been misunderstood and misquoted. Therefore it had 
best be exemplified by several illustrations from the 
Commission’s decisions. 

In Missouri River Building Stone Rates Case® the re- 
spondent's had in effect commodity rates on stone from 
Sandstone, Minn., to Omaha, Nebr., and from and to 
other points. These rates were not made applicable from 

<D 2S I, a C. 2G9. 
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and to all intermediate points, but the tariff, by a Rule 
77 provision, provided that upon reasonable request 
therefor rates no higher would be established on short 
notice from any intermediate point. Request was made 
for such rates to intermediate points, and the carriers, 
instead of establishing the same rates from intermediate 
points, attempted to cancel the rates from Sandstone. 
The Commission suspended and ordered cancelled the 
proposed increased rates to farther distant points, saying; 

Riile 77 was adopted solely as a feasible and economical plan 
under which commodity rates might be published from known points 
of production to known points of consumption without also publish- 
ing commodity rates from or to all intermediate points, which per- 
haps, or even probably, would never forward or receive shipments 
of that commodity 

The use of this rule does not deprive the intermediate points of 
any of their lawful rights, and its incorporation in a tariff is a recog- 
nition of the rights of the intermediate points under the long-and- 
short-haul rule and a published guaranty'^ that those rights will be 
recognized and protected' upon demand. 

In the Kosse, Shoe, <fc Schleyer Co. Case,® the Com- 
mission awarded reparation on the basis of the rate to 
the farther distant point on shipments made from an in- 
termediate point, where the tariff carried the Rule 77 
provision. The Commission found that the evidence did 
not justify any departure from the Fourth Section of the 
Act, and held that the rate was prima facie unreasonable 
to the extent that it exceeded the rate from the farther 
distant point. 

This case has been consistently followed in many sub- 
sequent cases, and reparation has been uniformly 
awarded on shipments from or to intermediate points 
where the Rule 77 provision was incorporated in the tar- 
iffs. The measure of the damages in such cases, unlike 
other cases involving long-and-short-haul departures or 
violations, is not “pecuniary” or “actual damages,” but 

(D The italics are the author’s. 

© 41 I. C. 0. 602. 
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arises, as in violations of Section 1 of the Act, by mere 
payment of the excessive charges.® 

PkIOE RBQtTEST FOE ESTABLISHMENT OF RaTE UNNEC- 
ESSARY. These holdings of the Commission apply even 
where no request for the establishment of the rate from 
or to intermediate points under Rule 77 was made prior 
to the movement. In the Armour & Co. Case,® the re- 
quest was made prior to the movement and the rate was 
established subsequent to the movement. Reparation 
was awarded on the ground of unreasonableness, upon a 
mere showing that the tariff was subject to the Rule 77 
provision. In the Pacific Grain Co. Case® the Commis- 
sion, citing various cases, held that a request for publi- 
cation of the rate to the intermediate point prior to the 
movement of the shipments is not essential in order that 
the shipper may take advantage of such provision.® 

Practical Application 

Problem. The Smith Cooperage Co. of Kansas City, Kans., ships 
slack wooden barrels to Tulsa, Okla. The rate charged is a com- 
modity rate of 45.5 cents per 100 pounds, carload minimum 20,000 
pounds making the revenue per car $91.00. However, from Kansas 
City to Havana, Kans., the rate on this commodity is 21 cents, car- 
load minimum 14,000 pounds, making the charge per car $29.40, 
while from Havana to Tulsa the rate is 43.5 cents, carload mini- 
mum 10,000 pounds, making the charge per car $43.50. What pro- 
vision of the Act is violated in this case? 

Solution. The carload charge of $91.00 exceeds the charge of 
$72.90 based on the sum of intermediate rates to and from Havana, 
Kans. This situation is in violation of the aggregate-of-incermediate 
rates provision of Section 4 of the Act.® 


T I- C- C- 301; Oarey Co. Case, 96 

1 . O. U. 4fc65» 456, 457, 

* 80 I, C. 0, 210. ^ 

85 1. C. C. 710, 711. 

Producers Refining Co. Case, 69 I. C. 0. 403; the Standard Asphalt Me- 
0^ 659^^' 66 I. 0. C. 611; and the Pittsburgh Crucible Steel Co. Case, 81 

OSlis X. C. C. 635. 
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PROOF OF VIOLATION OF SECTION 6 AND 
SECTION 13 

T he provisions of Section 6 of the Interstate Com- 
merce Act, relating to the publishing and charging 
of rates, and those of Section 13, dealing with the 
relationship between intrastate and interstate rates, give 
rise to important types of cases, the grounds of proof in 
which are different from those complaining violations of 
the first four sections of the Act. The nature of the issues 
involved, and the kind of evidence required in proving , 
violations of Section 6 and Section 13, are explained and 
illustrated in the following discussion. 

Proof of Violation of Section 6 of the Act. In rate cases 
the term “Section 6” is used to denote the provisions of 
the Act which require the carriers to file, print, and keep 
open to public inspection, their schedules or tariffs of 
rates, fares, and charges for aU services which they render 
to shippers. Section 6 also includes those provisions 
which require the carriers to make no changes in rates 
without thirty days’ notice, unless authorized by the 
Commission, and to observe the published rates, tvithout 
any deviation or departure therefrom. Paragraph 13 (a) 
to (d) inclusive, of Section 6, is commonly referred to as 
the Panama Canal Act, as though it were not a part of 
Section 6. 

The discussion in this manual does not deal with the 
Commission’s jurisdiction over rail and water carriage, 
physical connections between the two, terms of construe-;' 
tion of such connections, establishment of through routes 
and joint rates thereover, and proportional rates, as de- 
fined in the Panama Canal Act, but is confined to the 
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usual questions which arise in making proof of those vio- 
lations of the section which involve the legality of the 
rates charged and the rates published. 

Proof of Rate Legally Applicable. The primary re- 
quisites in proving an allegation that the charges col- 
lected were “illegal” in violation of Section 6, are the 
presentation of freight bills showing the points of origin 
and destination, the weights, and the charges paid, to- 
gether with the rate upon which the charges were based. 
Secondly, the rate which the complainant alleges was 
“legally” applicable should be proved by giving specific 
reference to the tariff number, issuing line or agent, effec- 
tive date, and page or index number, under which it may 
be located. 

Tariff Reference Is Sufficient. Under amended 
Rule*XIII of the Commission’s Rules of Practice it is not 
necessary to offer a copy of the tariff in question in evi- 
dence. Proper tariff reference is sufl&cient to put the 
parties on notice of the rates and provisions contained in 
the issue and the Commission takes judicial notice of all 
tariffs on file with it, when proper reference to them is 
made. However, in cases where certain lengthy rules and 
provisions in a number of tariffs are involved, as, for ex- 
ample, transit rules, it is best to produce copies of the 
tariffs in evidence, so that the presiding examiner or com- 
missioner, may study the tariff wording as the evidence 
is being introduced. 

Strictly speaking, after the tariff is properly in evidence 
by reference, the case rests upon judicial construction of 
the language of the tariff, and this is a matter of argu- 
ment, upon brief or oral pleading, before the Commis- 
sion or the examiner. Where there is a patent or a latent 
ambiguity, it frequently becomes necessary or permis- 
sible, to let experienced traflnic men give their expert 
opinions upon the meaning and intention of the tariff 
language. In other cases, it is necessary and permissible 
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to have a witness, who actually saw and handled the ship- 
ment, testify as to the actual nature of the article which 
was shipped. 

Use of Tariffs. In proof of the illegality or nonappli- 
cation of certain rates or charges, the tariff is the best 
evidence and speaks for itself, provided that its nonappli- 
cation can be shown. In this connection it is also well to 
prove, if this is possible, the tariff and rate applicable in 
its place. 

Charges Must Be Published. In some cases a search 
of the tariffs discloses not only that the rate charged was 
not applicable but also that there was no tariff rate ap- 
plicable. Section 6 of the Act provides that the carrier 
shall not engage in transportation until it has published 
its charges, and there is a penalty accruing to the Gov- 
ernment when a carrier performs transportation without 
having a rate to cover it on file with the Commission. 
However, the shipper is ordinarily not as concerned with 
criminal prosecutions as he is with the recovery of pri- 
vate damages resulting from the public wrong. In a num- 
ber of cases of this kind, the Commission has construed 
its administrative duty as requiring it to determine 
whether the illegal and unauthorized charges were un- 
reasonable and what would have been reasonable charges 
for the shipment in the absence of any legal rate.® 

If the shipper proves that the rate charged was not 
applicable, that is, that it was in violation of Section 6, 
there is no burden upon him to show what rate was ap- 
plicable. The law does not require proof of a negative. 
The shipper does not have to prove that another, or no 
rate- was published on the article in question. 

Published Tariff Must Be Observed. The tariffs, 
when published, must be strictly observed.® 

Freight Bureau Case, 17 I. C. C. 90; Zelnicher Supply Oo, Case, 
52 I. 0, 0. 643. 

p Armour Packing Co., 209 TJ. S. 56; Terns d Pacific E. E, Oo, v. Cisco Oil 
MiE, 204 U. S. 449 ; BUntt Lumber Co, Case, 18 I. 0. C. 430 ; L, d& N. E, E. Oo. 
V. Maxwell, 237 V. S. 94. 
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Tariffs, being piiMisiied and filed as regtiired by tbe 
Act, have tbe same effect as statutes, so far as judi- 
cial and administrative construction is concerned and 
tbe court rules for legal interpretation of words and 
phrases must be applied. 

Tariffs, like statutes, must be construed strictly and 
against the framer who is charged with the duty of print- 
ing tariffs in plain and simplified form. A shipper has 
the right to rely upon the obvious meaning of the tariff 
and cannot be expected to resort to the intention of the 
framer to ascertain the obvious meaning.® 

Rate in Effect Until Canceled. A rate, when pub- 
lished, remains in effect until canceled. Where two car- 
riers participate in the publication of a rate, one carrier 
cannot change the rate or a part thereof by its own act. 
Any .attempt to do so would leave the old rate in effect. 
Ordinarily when one rate has been published and a sec- 
ond rate, which is different, is published, the earlier of 
the two is regarded as the published rate until canceled. 
However, where two rates are in effect the Commission 
ordinarily gives the shipper the benefit of the lower. 

Combination Rule Cases. A class of cases involving 
allegations under Section 6, which occurs frequently in 
Commission practice, is described in detail in the follow- 
ing paragraphs, in order that the facts in one such t3q)i- 
caJ Section 6 case may illustrate some of the fundamental 
principles of this section. 

The “Sligo” principle cases usually involve a construc- 
tion of the “Jones combination rule.” In general, such a 
rule provides, in substance, that where no joint rates are 
in effect the through charges will be made by first de- 
ducting a specific amount, such as 1.5 cents on sand and 
gravel, from each of the separate factors making up the 
combination rate, and then adding this amount, just 
once, to the sum of the factors so treated. Difficulty arose 


Newton Bum Co, Case^ 16 I. C, C. 341. 
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by reason of the fact that in connection with sonae com- 
bination rates, the Jones combination rule was published 
in one factor and not in the other factor of the through 
rates. 

The Commission, in a number of cases, held that the 
combination rule was applicable, even where it was spe- 
cifically provided for in only one of the tariffs naming a 
factor of the combination. The Commission also found 
that the carrier which published the Jones combination 
rule in its tariff was responsible therefor, and would have 
to protect the shipper in so far as the other carrier was 
concerned.® 

Use of Classifications. The principal difficulties en- 
countered in making use of classifications in Section 6 
cases are with the descriptions. Some are broad, some are 
specific. The Commission has construed questions which 
involve general or particular ratings rather liberally in 
favor of the shipper and has seemed to lean toward 
giving the shipper the lower of the two ratings. Legal 
construction requires that specific ratings take prece- 
dence over general ratings, but apparently the Commis- 
sion has not always followed this principle. 

Difficulty has also been experienced with some of the 
general rules of the classifications, such as the rule for 
parts or pieces constituting complete articles. Just what 
parts constitute a completed article is often in serious 
doubt and involves a question of fact as well as of how 
the language should be construed. 

Use of Tariff Circular. The use of Tariff Circular 18-A 
is strictly legal in Section 6 cases. In this section. Con- 
gress has authorized the Commission to prescribe the 
form of the publication of rates, and to reject the tariffs 
'offered for its inspection when the effective date is not 
shown. In the same section, Congress has fixed a pen- 

<2) United States Gypsum Go. Case, 123 I. C. 0. 200 ; Sligo Iron Store Co. Case, 
62 I. a C. 643, 73 I. 0. 0. 561; Armour FertUizer Works Case, 93 I. 0. 0, 186; 
and Standard Oil Co. Case, 81 I. C. C. 193. 
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alty on the carriers for failure to comply with the Com- 
mission’s rules for filing tariffs. 

In cases involving Rule 77, Rule 5-B, and Rule 71 of 
the Tariff Circular, for example, the Commission’s tariff 
circular may become not only admissible evidence, but 
the best evidence and that upon which the whole case 
may turn. Judicial notice of Tariff Circular 18- A must 
be taken not only by the Commission, but also by the 
courts, because it is framed in accordance with specific 
authority under the Act and is within the administrative 
powers of the Commission. 

Use of Conference Rulings. The use of the Commis- 
sion’s Conference Rulings stands upon a less secure foun- 
dation. While these rulings are based upon specific facts, 
these facts are usually presented in an ex parte manner. 
There is no specific authority in the Act itself, for these 
rulings, which at best are merely informal administrative 
expressions of the Commission. They may be employed 
in cases where there has been no other administrative or 
judicial construction by the Commission or the courts, 
and in this capacity serve a useful purpose. 

Use of Commission Decisions. The use of decisions of 
the Commission is frequently resorted to in cases requir- 
ing legal interpretation of tariffs, and in this, respect, the 
doctrine of stare decisis® is usually applied by the Com- 
mission, even if not by the courts. When a Section 6 
case is brought in the courts, either originally, or on an 
order of the Commission, the courts may or may not fol- 
low decisions of the Commission. They will consider 
them, but they are not bound by them. Ordinarily the 
courts regard the Commission’s decisions on questions re- 
garding the “legality” of charges as in the nature of ad- 
ministrative findings by an expert body. In doing so they ' 
are inclined to give great weight to the Commission’s 

stand by decided cases ; to uphold precedents ; to maintain former adjudi- 
cations* Blacks Law Dictionary^ 
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views, especially where the tariffs under consideration are 
extremely involved and complicated. 

Measure of Recovery. The only proof necessary in 
support of a claim for reparation under Section 6 is that 
the claimant is the real party in interest, that he paid, 
and/or bore the transportation charges as such, and was 
a party to the transportation record. He must also prove 
what the amount of charges should have been if the 
legal rate had been charged. The measure of the dam- 
ages is the difference in the charges, and no actual dam- 
ages need be proved. Violations of Section 6 are desig- 
nated as straight overcharges and there is no necessity 
for an order where the carrier is willing to mal^e refund. 
The Commission usually enters an order in Section 6 
cases only where the carriers take a different view and 
are unwilling to accede to the Commission’s view. 

Special limitations upon the time within which claims 
for overcharges can be filed, are prescribed by Congress 
in paragraph 3 (c) of Section 16, of the Act. Actions at 
law and complaints before the Commission for straight 
overcharges under Section 6 of the Act, must be filed 
within three years from the time the cause of action ac- 
crues. The Act further provides that where the claim 
for overcharges has been presented in writing to the car- 
rier within the three-year limitation period, the period 
shall be extended to include six months from the time 
notice in writing is given by the carrier to the claimant 
of disallowance of the claim. 

Unlike claims for reparation brought under sections 1, 
2, 3, and 4 of the Act, in which the Interstate Commerce 
Commission has exclusive original jurisdiction, claims un- 
der Section 6 may be brought ah initio® before either the 
courts or the Commission. An order of the Commission 
is not a necessary precedent in court to suit in a Section 
6 case, alleging that the charges are illegal. 

<DAZ> initio Tneaiis “from the 'beginning.’' 
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Proof of Violation Under Section 13. A Section 13 rate 
case is one which brings in question the rates from and 
to interstate points, on the one hand, and the rates on 
like traffic from and to points wholly within one state, 
on the other hand. These cases involve only the question 
of “relationship” of rates, and to this extent are similar 
to cases brought under Section 3 of the Act, alleging un- 
due prejudice. They differ from Section 3 cases in that 
the Commission’s power to remove undue prejudice under 
Section 3, where that is the sole issue in the case, is lim- 
ited to alternative orders, whereas in Section 13 cases, the 
Commission’s authority goes farther and enables it to 
prescribe the exact method of removing the undue preju- 
dice or discrimination. 

It therefore follows that the proof in Section 13 cases 
should go into the measure of the intrastate rates as well 
as the measure of the interstate rates, and the complain- 
ant should make his proof conform to the prayers for 
relief. The complainant should attempt, in his proof, 
to show that — 

1. The interstate rates are unreasonably high. 

2. The intrastate rates are less than maximum reasonable 
rates. 

3. The “relationship” is unduly prejudicial. 

The form of proof adopted depends upon the relief 
sought by the complainant. In other respects the proof 
should conform to that in Section 3 cases of undue preju- 
dice or preference. 

Proof of How Rate Was Established. One important 
element which the complainant should attempt to prove 
in a Section 13 case, which does not exist in any other 
class of rate cases, is whether the intrastate rate was pre- 
scribed by the State Commission or the State legislature, 
or was voluntarily established by the carriers. 

Provisions of Section IS. In paragraph 1, Section 13 
of ihe Act provides for the filing of complaints with 
the Interstate Commerce Commission, by individuals, 
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firms, organizations, municipalities, or common carriers, 
and in paragraph 2, for the filing of complaints by the 
railroad commissioner or commission of any state or ter- 
ritory. In paragraph 3 provision is made for procedure 
in interstate cases where intrastate rates are involved or 
may be affected, for conferences and co-operation between 
the Interstate Commerce Commission and the various 
state Commissions for joint hearings of the Interstate 
Commerce Commission with the various State Commis- 
sions “on any matters wherein the Commission is em- 
powered to act and where the rate-making authority of a 
State is or may be affected by the action taken by the 
Commission,” and for use, by the Commission, of the 
records and facilities of the State authorities. 

Prejudice between Interstate and Intrastate Commerce. 
Paragraph 4 of Section 13 is the one under which the 
usual rate cases are brought where undue prejudice be- 
tween interstate and intrastate commerce is alleged. This 
paragraph contains two distinct provisions, the fikst of 
which directs the removal of any undue or unreasonable 
advantage, preference or prejudice as between persons or 
localities in intrastate commerce on the one hand and in- 
terstate or foreign commerce on the other hand. In con- 
nection with rates, the word between, has been construed 
to mean in both directions. It is clear that the Congress 
had in mind the removal of preference of intrastate com- 
merce or prejudice to intrastate commerce, as well as pref- 
erence of interstate commerce or prejudice to interstate 
commerce. Any other construction would ignore the 
common and acqepted use of the word “between” and 
would ignore the use of the word “or.” 

The second distinct provision in this paragraph is the 
prohibition concerning any undue, unreasonable, or un- 
just discrimination against interstate or foreign com- 
merce. This second provision is for two pmposes, first, 
to make clear that interstate and foreign commerce were 
to be protected in any event, and second, to make clear 
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that the first provision was made for the protection of in- 
trastate commerce against interstate commerce, as well 
as for the protection of interstate commerce against in- 
trastate commerce. If the first provision were intended 
only for the protection of interstate commerce against 
unjust discriminations in favor of intrastate commerce, 
then the second provision would have been unnecessary. 

In support of the construction of the language of the 
Act offered above, attention is directed to the fact that 
the provision was enacted at a time when the Commis- 
sion, due to Federal control and the ensuing guaranty pe- 
riod, had the power to control most intrastate rates, and 
situations were inevitable where it would be necessary 
for the Commission to remove discriminations against 
intrastate commerce. Unless this provision had been 
worded as it was nobody would have had authority to re- 
move such discriminations.® 

In the Mathieson Alkali Works Case,® the Commis- 
'sion passed upon the allegation that the rates were un- 
duly prejudicial to intrastate commerce and gave prefer- 
ence to interstate commerce in violation of Section 13 
of the Act. The proof in such cases would be no different 
from that in an ordinary Section 3 case, except that the 
shipper might be able to prove that the intrastate rate 
should be reduced to the level of the interstate rate in 
order to remove the undue preference of interstate com- 
merce. If the interstate rate were one prescribed by the 
Interstate Commerce Commission and the higher rate 
were in effect due to an act of a state legislature, for ex- 
ample, the shipper should offer proof, as in Section 1 
cases, to show that the intrastate rate was unreasonable. 

The Shreveport Case. For several years prior to the 
enactment of paragraph 4 of Section 13, the Commission 
had exercised its power to remove undue prejudice 

©In a recent decision the Commission has held to the contrary: viz., that it has 
no power to remove prejudice against intrastate commerce. Mutual Crmmeru Co. 

tJdS&f 132 I* V* Op 207* 

©77 I. C. C. 150, 153. 
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against interstate commerce in favor of intrastate com- 
merce, in cases brought under Section 3 of the Act The 
Supreme Court of the United States upheld the' Com- 
mission in its interpi station of Section 3 in the celebrated 
“Shreveport” Case.® 

There is this distinction between so-called Shreveport 
cases and cases brought under Section 13, paragraph 4 of 
the Act. In the former, the Commission found that the 
interstate rates were not unreasonable but that they were 
unduly prejudicial to interstate commerce and unduly 
preferential of mtrastate commerce. An alternative order 
was issued, and the carriers complied therewith by raising 
the Texas intrastate rates, in disregard of the Texas au- 
thority over the intrastate rates. The raising of the in- 
trastate rates was the indirect result of the Interstate 
Commerce Commission’s order. Under Section 13, this 
power of the Commission was made statutory by Con- 
gress, but was carried a step further. Under paragraph 
4 of this Section, the Commission would have had direct 
authority in the Shreveport Case to prescribe the manner 
in which the discrimination or preference should be re- 
moved. The Interstate Commerce Commission could 
have issued, not an alternative order which the car- 
riers could use as authority for increasing the intrastate 
rates, but a direct order requiring the carriers to raise the 
mtrastate rates; or, if the interstate rates had been found 
unreasonable, the Commission could have required in- 
creases in the state rates and reductions in the interstate 
rates to a common level. 

Horizontal Changes in Intrastate Rates. In cases of 
broad magnitude involving horizontal increases in all 
rates in a large region, or throughout the United States 
generaUy under Section 13, paragraph 3, the carriers are 
authorized to petition the Commission with respect to 
rates, f ares, charges, classifications, regulations, and prac- 

miSonTll See also R. R. Com- 
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tiees made or imposed by authority of any State. Under 
Section 13, the Commission has the authority to author- 
ize horizontal increases in state rates, the same as, under 
the provisions of Section 15a of the Act, it may au- 
thorize increases in interstate rates. This power is not 
dependent upon a minute survey of the particular rate 
structure in each and every state, but rests upon the 
broad general grounds that a horizontal increase on in- 
terstate traffic and not on intrastate traffic in the same 
region would result in undue prejudice to interstate traf- 
fic within the meaning of Section 13, paragraph 4.® 

In general increase and reduction cases of this charac- 
ter, in order to establish a violation of Section 13, or 
undue preference of intrastate commerce in cases of in- 
creases in interstate rates, or undue preference of inter- 
state commerce in cases of reductions in interstate rates 
and not in intrastate rates, the proof rests almost en- 
tirely upon logic and argument. Illustrations of the re- 
sulting preferences and prejudices alone should be suffi- 
cient, without any detailed analysis of the different rate 
structures. 


Practical Application 

Problem. Subsequent to January 1, 1910, and for some time prior 
thereto, the rates applicable on fresh or frozen fish from Boston to 
New York have been third class in carloads, minimum 24,000 pounds, 
and first class in less-than-carloads. By exceptions to the classifica- 
tion, the rates on “bait, fish, in packages, such as shucked clams, fish, 
etc., used for bait,” have been fifth class, in carloads, minimum 
24,000 pounds. The tariffs did not name the fish entitled to the fish 
bait rates, but at conferences between representatives of the carrier 
and shipper, it was verbally agreed that sardines, squid, cockerel, 
whiting, sand eels, and tack mackerels, if offered as fish bait, would 
be transported at the fish-bait rates. This agreement was reached 
after the carrier had been advised by an authority on fish that the 
kind named were generally sold or used for bait. It later came to 
the attention of the carrier that tack mackerels were being used for 
food, and shippers were notified, in August, 1924, that these fish could 

^BaUraad GommisHon of Wisconsin v. <7. B, d Q, JR. B. Co., 257 IT. S. 563, 
and vanotis other similar eases arising out of the general increase of 1920. 



PROOF OF VIOLATION OF SECTIONS 6 AND 13 61 


no longer be shipped as bait. The shipper alleges violation of Sec- 
tion 6 of the Act, based on the fact that since August 25, 1925, fish 
formerly shipped as bait, were charged the rate on fresh or frozen 
fish. However, evidence shows that all shipments of fish made by 
complainant since that time consisted of fresh and frozen fish, and 
were tendered to the carrier as such. In view of the agreement be- 
tween the carrier and shipper and the practice of carrier in accept- 
ing shipments as fish bait and assessing charges as such, do you con- 
sider that Section 6 of the Act was violated on the later shipments 
which were charged the higher rate? 

Solution. The verbal agreement under which certain named fish 
were accepted for transportation as fish bait, has no legal weight in 
determining the applicable rate on shipments of those fish as this 
agreement was not published in tariffs on file with the Conimission. 
Furthermore, the later shipments were tendered to the carrier as 
fresh and frozen fish, and the higher rate charged is the legally ap- 
plicable rate on such ^ipments. Consequently there is no violation 
of Section 6 of the Act. 



Chapter VI 

PEOOF OF VIOLATION OF SECTION 15 

S ections is and ISa of the Act contain the great 
body of adjective law® under which the Interstate 
Commerce Commission functions. In addition, 
these sections contain a nmnber of substantive, remedial 
provisions which, for logical arrangement, might well be 
in separate or other sections of the Act. 

Purpose of Section 15. The following summary of some 
of the principal paragraphs of Section 15 indicates the 
purpose of this section; 

1. Paragraph 1 empowers the Commission to fix maximum 
and/or minimum rates, or precise rates. 

2. Paragraph 2 provides that the Commission's orders shall 
run indefinitely, until changed by the Commission. 

3. Paragraph 3 conveys the power to prescribe through 
routes and joint rates, and likewise divisions and oper- * 
ating conditions thereover, whether the routes are all- 
rail or rail-and-water. 

4. Paragraph 4 limits the power granted in Paragraph 3 to 
the end that the carriers shall not be required to short- 
haul themselves. Paragraph 4 also provides for the estab- 
lishment by the Commission of routes in times of emer- 
gency. 

5. Paragraph 5 prohibits extra charges for loading and un- 
loading livestock at public stockyards, and authorizes 
the Commission to prescribe rules therefor. 

6. Parapaph 6 empowers the Commission to prescribe the 
divisions of joint rates, and to make such divisions retro- 
active, laying down certain directions for consideration by 
the Commission in such cases. 

. <DBy adjective law is meant the rales according to which the suhstantive law 
IS administered. The snbstantive law is tliat part of the law which creates, defines 
and regnlates rights, whereas the adjective or remedial law prescribes the method 
of enforcing rights. 


02 
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7. Paragraph 1 , as amended in March, 1927, provides for the 
investigation and suspension of proposed changes in rates, 
fares, and charges, during a seven months’ period; Para- 
graph 7 also fixes the burden of proof upon the carriers 
as to rates or charges increased since January 1, 1910. 

8. Paragraph 8 confers upon the shipper the right to route 
his shipments. 

9. Paragraph 11 prohibits the giving of private business in- 
formation gained from transportation records. 

10. Paragraph 13 confers on the shipper the right to receive 
allowances for facilities of transportation furnished the 
carriers, and empowers the Commission to fix reasonable 
allowances therefor. 

Purpose of Section 15a. The purpose of Section 15a is, 
in the main, to place the fortunes of the carriers as a 
whole within the jurisdiction of the Commission in order 
that they may be permitted to earn a fair rate of return 
upon the carrier property devoted to public use. The 
Commission is empowered to fix the fair rate or rates of 
return based upon the aggregate value of the carrier 
property, and to recapture from the carriers one-half of 
the income earned in excess of 6 per cent per annum, 
the other half of the excess to be held by the carrier in 
a r^erve fund. 

The Commission is also empowered to administer the 
general railroad contingent fxmd, and to mahe loans to 
carriers in need. The Commission may lease equipment 
purchased from the contingent fund. The provisions of 
Section 15a are, in most part, administered by the Com- 
mission through its Bureau of Finance. However, as a 
detailed study of finance cases is not contemplated here, 
further discussion of these provisions is unnecessary. 

In cases brought under Section 15a, involving in- 
creases or decreases in all rates throughout major re- 
gions, or throughout the entire country, the character of 
proof is entirely different from that which is employed 
with respect to particular rates on particular kinds of 
traffic from designated points or groups of origin, to cer- 
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tain designated destination points or groups. The evi- 
dence in Section 15a cases consists principally of finan- 
cial and transportation statistics of the carriers, and the 
underlying basis of all of this class of evidence is the an- 
nual reports of carriers to the Interstate Commerce Com-, 
mission. 

Unreasonableness Under Section 15 Compared with Sec- 
tion 1. In Section 1, the Act provides that all rates, fares, 
charges, and practices shall be “just and reasonable” and 
leaves the determination of what is “just and reasonable” 
within the flexible limit of the Commission’s judgment. 
In Section 15 the Commission is empowered “to deter- 
mine and prescribe what will be the just and reasonable 
individual or joint rate, fare, or charge, or rates, fares, or 
charge, to be thereafter observed in such cases, or the 
maximum or minimum, or maximum and minimum, to 
be charged (or, in the case of a through route where one 
of the carriers is a water line, the maximum rates, fares, 
and charges applicable thereto), and what individual or 
joint classification, regulation, or practice is or will be 
just, fair, and reasonable, . . . . ” In other words. Sec- 
tion 15 imparts the power to prescribe maximum and/or 
minimum rates, fares, and charges. 

Mininnnn Rate Power. While the power to prescribe 
minimum rates is comparatively liew, the Commission 
has, in a number of cases, discussed the general principles 
of minimum rate making and the kind of proof which 
should be considered in cases where this power is invoked. 
In the Salt Cases of 19BS®, the Commission, citing the 
Sugar Cases of 1922® stated that the minimum rate 
power should be sparingly exercised, and only in cases 
where it clearly appears that its exercise is necessary in 
order that substantial public injury may be avoided. 

With respect to proof in minimum rate cases the Com- 
mission said, in the Salt Cases of 1923:® 
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The act prescribes no different tests or standards for the deter- 
mination of just and reasonable minimum rates than for just and 
reasonable maximum rates. And there is nothing in the act which 
either directs or implies that we should use tests of different general 
character in the determination of reasonable minimum rates than 
those which we have consistently and uniformly applied for many 
years, with the tacit consent and sanction of the Congress and the 
express approval of the courts, in fixing maximum reasonable rates 
.... we have always given special consideration to comparisons of 
going rates on the same commodity in the same or similar territories, 
in relation to distances, revenue per car, car-mile, and ton-mile, varia- 
tions in traffic density, and peculiarities, in transportation which 
affect transportation costs in general. No practical reasons are ad- 
vanced why these same standards should not be applied in the fixing 
of minimum reasonable rates. 

Minimum rates were fixed in the Salt Cases of 1923, 
and the Louisiana shippers of salt assailed the Commis- 
sion’s order in the Federal courts. The Court sustained 
the Commission’s decision and quoted from it at length. 
In United States v. Illinois Central R.R. Co.,® the Su- 
preme Court of the United States said: 

.... and the newly conferred power to grant relief against rates 
unreasonably low may afford protection against injurious rate poli- 
cies of a competitor, which were theretofore uncontrollable. 

One of the principal grounds for the exercise of the 
minimum rate power in the Salt Cases of 1923 was to 
stop the series of rate wars between carriers serving dif- 
ferent competing fields. Some of the complainants al- 
leged that the rates from competing fields were unrea- 
sonably low, and asked some of the carriers to save them 
from this form of ruinous competition. Another theory 
upon which the minimum rate power is invoked is that 
the competitive rates have become so low as to cast a bur- 
den upon other trafl&c. Proof of this fact must necessar- 
ily be rather vague and indefinite and must rest upon 
argument and assumption rather than upon mathemat- 
ical demonstration. 


®263 U. S. 515. 
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Investigation and Suspension Oases. The character of 
proof in “I & S.” cases is not different from that in com- 
plaint and answer cases, but the extent and order of the 
evidence is often different. In a complaint case the com- 
plainant must introduce his evidence first. In an I. & S. 
case the order of procedure is reversed, regardless of the 
question of burden of proof. But, in an I. & S. case, if 
the carriers proposing the changes in rates, charges, or 
regulations, offer no testimony, no evidence is necessary 
on the part of the protestants. The hearing is closed, and 
an order is entered without a report requiring the cancel- 
lation of the suspended schedules. 

Burden of Proof. Section 15 provides that the burden 
of proof shall be upon the carrier to show that the in- 
creased rate, fare, or charge, or proposed increased rate, 
fare, or charge, at any hearing involving a rate, fare, or 
charge increased since January 1, 1910, is just and rea- 
sonable. The form of proof to employ in such cases is 
discussed at length in the preceding manual.® 

Proof in Other Cases Under Section 16. The proof 
in other cases under Section 15 is varied to meet the spe- 
cial conditions. The following paragraphs contain a brief 
discussion of the essential points or grounds of proof for 
cases relative to: 

1. Establishment of through routes and joint rates. 

2. Establishment of divisions of joint rates. 

3. Short-hauling the carrier. 

4. Routing of freight by Commission. 

5. Routing of freight by shippers. 

Establishment of Through Routes and Joint Rates. Para- 
graph 4 of Section 1 of the Act malses it the duty of com- 
mon carriers subject to the Act to “establish through 
routes and just and reasonable rates” therefor, to pro- 

<i) GROTf33T>s OF Proof Under Section 1 of the Act — Factors in Unreason* 
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A through route has no necessary connection with a 
joint rate. The rates applicable over through routes may 
be local, joint, proportional, or combination. The ques- 
tion of the “throughness” of the route relates to the car- 
riage of the goods, and not to the form of the rates. The 
carriage must be continuous, by arrangement between the 
carriers, as a matter of physical handling. 

Proving That Through Routes Should Be Established. 
The proof necessary to warrant the establishment of a 
through route, whether all rail or rail and water, should 
show that:® 

The necessary carriers are made parties defendant to the petition. 

The necessary carriers are engaged in the transportation of gen- 
eral freight or passengers or both, in interstate commerce. 

The defendants have the necessar^^ facilities for the continuous 
carriage of freight from and to the points desired to be included, or 

The establishment of the route would require certain facilities. 

The several carriers are financially responsible, one to the other, 
and in a position to assume the financial obligations incident to the 
through carriage of freight or passengers or both. 

The service desired is necessary or desirable in the public interest. 
(Note that this does not require a showing of absolute necessity.) 

If any existing routes are open, the existing routes cannot 
promptly or efficiently handle the tonnage that is being offered or 
available. 

If there are no existing routes, there will be sufficient tonnage 
available to warrant the expense of establishing physical connections 
or such other facilities as the facts may require. 


<DThe following list of important cases indicates the nature of the evidence dis- 
cussed in each: 

Public interest — Western Coal Rates, 80 I. 0. C. 383, 415, 434. 

Section 15 takes precedence over Section 1, paragraph 4 — Tidewater 
Paper Mills Case, 80 I. C. C. 493, 497. 

What constitutes a through route — ^21 I. 0. C, 515: 29 I. 0. 0, 464. 

671, 674. 

Parallel competing lines — iSt, Louis Electric Terminal My, Co,, 55 I. C. C. 
52, 

Present service adequate — Decatur Navigation Co. Case, 31 I, C. C. 
281, 286. 

General tests used in considering applications for through, routes — Ocean- 
and-rail Mates to Charlotte, N, C., 38 I. C. C. 405 , Coal frorn Sewell 
talley E. M. Staiio7is, 58 I. C. C. 261; Western Coal Mates, 80 I. C. C, 
363, 434; Spokane S Eastern My, Case, 109 L C. C. 71D, 716, Can- 
ceUation of Mates and Monies via Mississippi Central, 100 I. G. C. 71. 
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There are no parallel routes, or if so, that the parallel routes are 
inadequate. 

If there are competing routes, the establishment of the desired 
route will not cause such loss of tonnage to the existing line as to 
impoverish that line or impair its financial ability to continue op- 
erations. 

Establishinent of Divisions of Joint Rates. Ordinarily 
the divisions of joint rates concern the carriers only and 
do not affect the shipper, whose interest centers in the 
measure of the joint rates. 

When Divisions May Have Evidentiary Value. Ordi- 
narily divisions are not accepted in evidence as bearing 
upon the measure of rates. However, in a very few cases 
the divisions do have some evidentiary value in consid- 
ering the measure of the rates. In very late cases the 
Commission has been disinclined to rule out testimony 
bearing upon divisions where the measure of the rates 
alone was in issue. A brief sketch is helpful in under- 
standing the classes of cases in which evidence of the di- 
visions may be not only admissible, but of some probative 
weight. 

Suppose, for example, that the carriers in Southern 
Territory were accepting for the haul south of the Ohio 
Eiver, as their share of joint rates from Madison, Wis., 
to points in Southeastern Territory, divisions which were 
only one-half of the divisions on like traffic from Omaha, 
Nebr., moving through the same gateways. Such evi- 
dence would be entitled to some weight upon an issue of 
undue prejudice against Omaha and in favor of Madison, 
and might have some bearing upon the measure of the 
rates from Omaha. 

Again, suppose that the carriers in Official Classifica- 
tion Territory demanded divisions east of Chicago, out 
of the joint rates from Omaha to New York, which were 
greater than the local rates of the same lines from Chi- 
cago to New York. Such evidence would indicate clearly 
that something was wi'ong with the rate structure, both 
as to the measure, and as to the relationship between the 
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rates from Omaha on the one hand and the rates from 
Chicago on the other. 

Again, if it can be shown that carriers in one rate re- 
gion or territory are attempting, by means of discrimina- 
tions in divisions, to keep a given kind of traffic moving 
from certain points of production into particular markets, 
and to prevent like traffic from moving from competing 
points of production into the same markets, this evidence 
of divisions might become of great value as showing how 
the preferences or advantages were created, and how they 
ought to be removed. 

The Commission has swung so far away from its origi- 
nal holdings with respect to the evidentiary value of divi- 
sions in rate cases, that in a recent case it reversed the 
ruling of an examiner and admitted in evidence the divi- 
sions upon one kind of traffic in New England Terri- 
tory as compared with the divisions upon another kind of 
traffic in a different territory. However, the bearing of 
such comparisons upoir the measure of the rates is often 
too remote to warrant the time which the complainant 
would consume in attempting to introduce such evidence. 

Short-Haiilmg the Carrier. Section 15, paragraph 4, pro- 
vides that in establishing through routes, the Commis- 
sion: 

. . . shall not (except as provided in Section 3, and except where 
one of the carriers is a water line) require any carrier by railroad, 
without its consent, to embrace in such route substantially less than 
the entire length of its railroad and of any intermediate railroad op- 
erated in conjunction and under a common management or control 
therewith, which lies between the termini of such proposed through 
route, unless such inclusion of lines would make the through route 
unreasonably long as compared with another practicable through 
route which could otherwise be established: Provided, that in time 
of shortage of equipment, congestion of traffic, or other emergency 
declared by the Commission it maj^ (either upon complaint or upon 
its own initiative without complaint, at once, if it so orders without 
answer or other forma! pleadings by the interested carrier or carriers, 
and with or without notice, heanng, or the making or filing of a re- 
port, according as the Commission may determine) esi.ablish tem- 
porarily such through routes as in its opinion arc necc'-sary or de- 
sirable in the public interest. 
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If the carrier offers as a defense to a complaint request- 
ing the establishment of a through route the fact that 
such rout© would require it, without its consent, to em- 
brace substantially less than the length of its line be- 
tween the point of origin and destination, the complain- 
ant should be prepared to prove that the route proposed 
by him would be the practicable route, and that the route 
embracing the length of the objecting hne would be un- 
reasonably circuitous. 

The Commission has had difficulty in applying the pro- 
visions of this Section where each of two or more car- 
riers objected upon the same ground, namely, that it 
would be short-hauled. Frequently, in the establish- 
ment of a through route, some carrier may have to be 
short-hauled. Question then arises as to whether Sec- 
tion 15, paragraph 4, protects both carriers and, there- 
fore, prevents the establishment of the desired route. The 
argument has frequently been made that the statute pro- 
tects the carrier which already has the traffic. That is, 
it protects the first carrier in the route, which could claim 
that it would be short-hauled by the proposed route. 

This theory finds expression in later decisions which 
hold that Section 15, paragraph 4, prevents the Commis- 
sion from requiring a carrier “to turn traffic over to a 
connecting line v/hen to do so would require it to partici- 
pate in a through route embracing substantially less than 
the entire length of its line.”® In other words, the latest 
doctrine seems to embody the principle that the carrier 
first in line of route is the one entitled to protection where 
two are claiming Section 15, paragraph 4, as a defense. 

In the Montgomery Cotton Exchange Case,® the car- 
rier’s defense was that it could not be required to estab- 
lish transit on the ground that this would require it to 
short-haul itself. The Commission held that this situa- 
tion was not covered by Section 15, paragraph 4. 


<DThe New York Marhor Case, 47 1. 0. C. 643, 722; 


and Miller Paper Co. 
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In the Southern Class Rate Investigation^ the car- 
rier’s claim that the use of a certain rule for determina- 
tion of distances in connection with scale rates would re- 
quire them to short-haul themselves, was held to be 
without merit. 

Routing of Freiglit by Commission. Section 15, para- 
graph 4, quoted above, confers upon the Commission the 
power to establish temporarily such through routes as 
may be necessary in times of emergency, in disregard of 
the short-hauling provision. This power is broad and 
illustrates the confidence which Congress places in the 
ability of the Commission to act wisely and promptly 
when necessary, without the intervention of other gov- 
ernmental agencies or direct legislation. The Commis- 
sion has established a separate bureau, the Bureau of 
Service, which handles matters of this kind. The power 
may be invoked formally, informally, or, in cases of ex- 
treme emergency, by telegram or word of mouth. 

The shipper, who asks that the Commission exercise 
this power, must be prepared to show in great detail the 
facts and circumstances upon which he relies, and they 
must be convincing. The Commission is not inclined to 
take action of this kind without a showing of actual 
necessity for it. 

Traffic Unrouted by Shipper. Section 15, paragraph 
10, provides that the Commission may, whenever the 
public interest and a fair distribution of the traffic re-^ 
quire, route traffic which is not routed by the shipper. , 
The statute leaves it to the Commission’s judgment to 
determine when the public interest requires it to route 
traffic,, and to ascertain the circumstances under which 
it may become necessary to make a fair distribution of 
the traffic. Administration of this provision is in the 
hands of the Commission’s Bureau of Service. 


(T>10a I. a C. 513, 656. 
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It is doubtful whether the Commission would exercise 
this power unless an emergency existed, although the Act 
does not use the word “emergency.” In other words, 
under ordinary conditions there is no occasion for the ex- 
ercise of this power. It is probable that the Commission 
would not direct routing before some carrier or shipper 
made application for it to do so, stating substantial 
grounds and unusual circumstances in support of its re- 
quest. Any such application would be informal in na- 
ture and would be handled by the Bureau of Service. 

Routing in Emergencies. In times of congestion, such 
as occurred during the World War, and during the Flor- 
ida boom period of 1925-1926, it may be necessary to 
route all loaded movement over one line and route all 
empty cars back over another line in order to clear con- 
gestion. This, of course, would be an emergency measure 
and the Commission could act to put it into effect under 
the car service provisions of Section 1, paragraphs 10 to 
17, inclusive. This provision supplements paragraph 16 
of Section 1, which empowers the Commission to route 

trafl&c so as to serve the public properly. 

S' ' 

Routing of Freight by Shippers. Section 15, paragraph 
8, gives the shipper the right, where competing lines of 
road constitute portions of through routes, to route his 
'shipment. The routing, which must be designated in 
writing, is ordinarily filled in upon the blank designated 
for this purpose on the face of the bill of lading issued 
by the initial carrier. 

Paragraph 8 of Section 15 also makes it obligatory 
upon the initial carrier to route the traffic as directed by 
the shipper, to issue a through bill of lading therefor as 
directed, and to transport the property over its line and 
deliver it to the correct connecting line. Each connect- 
ing fine is required to turn the shipment over to the next 
correct connecting line comprising the designated route. 
Paragraph 9 makes any carrier, which is guilty of mis- 
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routing, responsible to the connecting lines in the desig- 
nated route. 

hlisrouting is the cause of a vast number of claims 
against the carriers by the shippers, most of which are 
presented informally to the Commission. The Confer- 
ence Rulings have provided for the settlement of many 
classes of misrouting claims without action upon the 
Commission’s part.® 

The Commission has exclusive original jurisdiction over 
misrouting claims.® 

Reparation for Misrouting. The measure of damages in 
misrouting cases is the difference in the rates,® but con- 
sequential damages may be included. For example, in 
the Johnson Case,® the consequential damages were the 
cost of feed for the sheep and the cost of subsistence' for 
the complainant and attendant during the period of de- 
lay occasioned by misrouting. The nature of the remedy 
is the same as, or akin to, straight overcharges under 
Section 6 of the Act. The carrier who is guilty of the 
misrouting is responsible for the full amount of rate and 
consequential damages.® 

In the absence of specific routing instructions, the duty 
rests upon the initial carrier to select the cheapest avail- 
able all-rail route.® There is no duty upon the initial 
rail lines to select a rail-water route, which is cheaper 
than an all-rail route, unless the shipper specifies rail- 
vrater.® 


Proof of Misrouting. The evidence in misrouting cases 
must include the original biU of lading, the route desig- 
nated thereon, and the route over which the shipment 
actually moved. The freight bill is necessary as evidence 


Rulings No. 474, 190, 316, 321, 147, 205, 214, 383, 286, 253 
503. ’ ' 

<D Northern Faeific By, Oo. v. Solum, 247, U. S. 477. 

<i>De Bary Case, 18 I. C. 0. 527. 

® 58 L C. 0. 3. 

§ Slocum Case, 38 I. C. C. 535. 

Coodhind Bros. Case, 21 I. 0. C. 17. 

Conference Ruling 190; Keaton Case, 39 I. G. C. 221 
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that the rate was higher over the route of movement than 
over the route specified. The record must also show 
which carrier was responsible for the misrouting. If the 
shipper is unable to obtain this evidence from the car- 
riers, a demand therefor should be made at the hearing, 
or prior thereto. 

This evidence, being peculiarly within the knowledge 
of the defendants, can be required of them. The Commis- 
sion will compel the production of the necessary waybill- 
ing in order to determine which carrier was responsible. 
The shipper should see to it that this evidence is adduced. 

If the carriers are not prepared to furnish it at the 
hearing, a demand should be made upon them to furnish 
copies of the through waybilling to be filed as a supple- 
mental exhibit subsequent to the hearing. Unless this is 
done, the Commission may not be able to issue an order 
of reparation, for this will not be done unless it is possible 
to fix the responsibility upon one carrier. 

Rate comparisons, and the like, are not necessary in a 
misrouting case unless an allegation of unreasonableness 
or dndue preference under the other major sections of the 
Act is coupled with the allegation of misrouting. 

PRilCTICAL ApPLICATIOKT 

Problem. The Paris branch of the Missouri Pacific extends from 
a connection with the parent company, at Fort Smith east to Paris, 
Ark., 46 miles, where the Fort Smith, Subaco, and Rock Island R. R. 
begins and continues eastward for 40 miles to Dardanelle, Ark. At 
this point it connects with a branch of the Chicago, Rock Island & 
Pacific, which extends 14 miles north from its main line at Ola, Ark. 
This branch is operated by the Fort Smith, Subaco & Rock Island 
under agreement. Its point of interchange with the Chicago, Rock 
Island & Pacific is at Ola, and with the Missouri Pacific, it is at Paris. 

The Fort Smith, Subaco & Rock Island in complaint filed with 
the Commission contends that existing routes via the Missouri Pacific 
are unreasonably long as compared with those embracing its line. 
Memphis is referred to as a representative point. Between Memphis 
and Paris via the Missouri Pacific the distance is 356 miles and via 
the Rock Island and complainant lines it is 262 miles. 
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The situation existing here is that on westbound traffic, the Rock 
Island would obtain a longer haul to its junction with complainant 
line at Ola, than if it turned the traffic over to the Missouri Pacific 
at a junction point east of Ola, 

In view of the provisions of paragraph 4, of Section 15, of the 
Act, if you were representing the complainant in this case, what argu- 
ment would you offer in support of routing via Rock Island to Ola? 

Solution. The law provides that in establishing a through route 
the Commission may not require a carrier to embrace in such route 
substantially less than the entire length of its railroad which lies 
between the termini. There are, however, instances where two roads, 
connecting at various junctions, might form a through route between 
two points and in such a case the length of the haul for each would 
depend upon the junction point at which the interchange is made. 
As stated on page ... of this manual, the argument is frequently 
made that the statute protects the carrier which already has the 
traffic. In the case outlined above the Commission said: ^Tn apply- 
ing Section 15 (4) to a situation of this kind we have interpreted it 
to mean that the carrier which originates the traffic is entitled to the 
long haul.” 
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THE PURPOSE OF THIS MANUAL 
AND TRAINING SUGGESTIONS 


T he Interstate Commerce Act sets forth very simple 
rules of pleading and evidence. As to the former, it 
provides that any person, firm, corporation, or any mer- 
cantile or other organization, or any common carrier may 
file a petition stating briefiy the facts complained of, against 
any common carrier subject to the Act, and that the Com- 
mission shall then forward a copy of it to the carrier or 
carriers complained of, who shall satisfy or reply in writing. 

The Commission is then empowered to investigate the 
matter, and the principal rule of evidence specified in the 
Act is that all parties in interest shall be given a full public 
hearing. When this simple procedure has been pursued the 
Commission is authorized to exercise its discretion and, after 
consideration of all the facts of record, to make its findings 
and enter an appropriate order. 

The interest of the shipping public in the Interstate Com- 
merce Commission centers, primarily, in the power of that 
body to hear evidence and to determine what constitutes 
reasonable practices and rates of transportation and whether 
existing rates and practices are, or are not, free from unjust 
discrimination and undue preference. 

The interest of the carrier, also, centers in the Commis- 
sion’s exercise of these functions. The source of this interest 
is readily apparent, for, whereaS' transportation services and 
freight rates are important factors in the successful opera- 
tion of an industrial enterprise, to the carrier the former 
represents a considerable element in its cost of production, 
while the latter is actually the selling price of its product. 

It is the purpose of this manual, therefore, to sketch, in 
a simple and direct manner, the procedure involved in the 
exercise of these fundamental remedial powers and the steps : 
1. By which a shipper may bring to the Commission’s 
attention conditions which, in his opinion, constitute 
violations of the Act and through which he may 
secure relief if the facts developed uphold his con- 
tention. 

2. By which a carrier may defend itself before the Com- 
mission and thus forestall unduly burdensome in- 
creases in its cost of rendering transportation service, 
or reductions in its revenue. 
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Chapter I 

LEGAL BASIS FOR PROCEDURE BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

T O HANDLE expeditiously the large volume of 
complaints filed with the Interstate Commerce 
Commission each year and, at the same time, do 
equal Justice to all parties concerned, the Commission 
must necessarily follow a well-defined and orderly plan 
of procedure. Congress, in enacting the Interstate Com- 
merce Act, recognized this need and gave the Commission 
authority to draft the rules to be obser\'’ed in hearing and 
disposing of complaints arising under the Act. 

In this chapter, attention is directed to the legal basis 
of the rules which were adopted pursuant to this authori- 
zation, and to the considerations which guided the Com- 
mission in framing them. 

Legal Authority for Commission and Its Procedure. The 
Constitution of the United States provides that Congress, 
the legislative branch of the government, shall regulate 
commerce between the states. Under this provision, 
known as the commerce clause. Congress has enacted the 
Interstate Commerce Act, creating the Interstate Com- 
merce Commission, an administrative tribunal with 
quasi-legislative® and quasi- judicial duties and powers. 
These duties and powers are designed for the purpose of 
carrying out and enforcing the statutes pertaining prin- 
cipally to the regulation of common carriers of certain 
classes, including the railroads engaged in interstate com- 
merce. 

, In this manual, consideration is confined to those fun- 
damental sections of the Act under which the Commis- 

<D The prefix “quasi” indicates : in the nature of, or resembling ; that the things 
compared resemble one another, bnt that there are essential differences. 
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sion proceeds. Throughout the discussion it should be 
borne in mind that the Commission is an arm of Con- 
gress which is the law-making branch of the Government, 
and that it has no connection with either the judicial or 
executive branch. 

Provisions of Act. Section 17 of the Act contains the 
provision that the Commission may conduct its proceed- 
ings “in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice”; and fur- 
ther, that the procedure and forms shall follow “those in 
use in the courts of the United States.” 

The only rule of evidence actually found in the statute 
is that in Section 13 which permits the Commission 
to enforce the law only “after full hearing” of aU 
interested parties. 

Commission’s Policy in Formulating Rules. The Com- 
mission has always held to the view that practice before 
it should be as simple and devoid of technicalities as pos- 
sible. Procedure must, however, be in accordance with 
the steps outlined in the statute, in order that its findings 
may be binding upon the parties. 

With this twofold requirement in view, the Commis- 
sion has drafted its plan of procedure, making it as sim- 
ple as possible, yet safeguarding it so that technicalities 
cannot be successfully raised, in the event that an order 
is finally assailed in the courts. The procedure involved 
in the consideration of each case is symbohzed in the 
formal wording of the Commission’s order which is issued 
at its close, The order sets forth tlie fulfillment of the 
terms of the Act as follows: 

Tliis case being at issue, upon complaint and answers on file, and 
having been duly heard and submitted by the parties, and full in- 
vestigation of the matters and things involved having been had, and 
the Commission having made a full report containing its findings of 
fact and conclusions thereon, it is ordered that **«■*« 

The requirements which the Commission imposes upon 
the carrier follow this preliminary statement. 
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Parties Eligible to File Complaint. Section 13 of tlie 
Act provides that any party may file a petition or may 
complain to the Commission of any act, on the part of 
carriers under the Commission’s jurisdiction, that is de- 
clared by statute to be unlawful. 

Rules of Practice. Many of the provisions contained in 
the Rules of Practice before the Interstate Commerce 
Commission® do not require special explanation. All are 
important and should be carefully read in order that their 
requirements may not be overlooked or misunderstood. 
Thus Rule I, relative to public sessions and hearings, and 
Rule II, relative to parties to proceedings, are passed over 
and attention is directed first to Rule III. 

Paragraphs (a) to (i) inclusive of Rule III provide the 
methods of presenting complaints and describe the man- 
ner in which complaints should be drafted. The first of 
a number of approved forms, included in the pamphlet 
in which these rules of practice are published, provides 
the skeleton form of a complaint, with instructions de- 
scribing what each paragraph should contain. 

* Rules X to XIII inclusive, cover hearings, and certain 
means and methods of introducing testimony, oral and 
documentary. Rule XIV deals with the subject of briefs 
and oral argument. It contains a description of the 
methods of drafting and printing a brief. 

Rules III and X to XIV, inclusive, provide the main 
subjects of this text, namely; 

1. Complaints. 

2. Hearings. 

3. Briefs, oral argument, and other proceedings subsequent to 
the hearings. 

Pacts in a Typical Case. In the following discussion a 
typical set of facts, such as are made the basis of many 
actual cases, is employed to illustrate the various steps 

©The copy of this pamphlet which was sent to the reader with the manual. 
Procedure m Rate Making, should be referred to constantly in connection with 
the following discussion. 
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in procedure before the Commission under the rules pre- 
scribed for the presentation of complaints, the introduc- 
tion of testimony at hearings, and the drafting of briefs 
and arguments. The presentation of this typical cas^ is 
followed through all of the usual and ordinary channels. 

The Shipment. The Youngstown Pipe & Supply Co., 
of Youngstown, Ohio, shipped ten carloads of cast-iron 
pipe to Milwaukee, Wis. The shipments were unrouted 
and moved over the Pennsylvania R. R. to Chicago, lU., 
and over the Chicago & North Western Ry., beyond. 

The Charges. Charges were collected on the basis of the 
local rate of 34 cents per 100 pounds to Chicago, and the 
local rate of 14 cents beyond. A joint rate of 40 cents 
from Youngstown to Milwaukee was contemporaneously 
in effect over the Pennsylvania R. R. in connection with 
the Pere Marquette Ry. through Ludington, Mich., and 
by car ferry beyond to Milwaukee. 

The Basis for the Complaint. Mr. R. H. Brown, presi- 
dent of the Youngstown Pipe & Supply Co., and Mr. N. D. 
Moody, his traffic manager, feel that there is something 
wrong with this rate situation, and decide to make a test 
case of the ten carload shipments. Their plan includes 
recovery of the charges over and above those which would 
have accrued on the basis of the joint rate of 40 cents 
and, in addition, having the rate of 40 cents published 
through the Chicago gateway for application on future 
shipments. 

Mr. Brown calls in conference Mr. C. E. Whitney, the 
lawyer who handles all legal matters for the &m, but who 
is not experienced in handling cases arising under the In- 
terstate Commerce Act, or familiar with the Commission’s 
rules of practice, and its procedure. Mr. Moody gets from 
his files a copy of the Interstate Commerce Act and a 
copy of the Rules of Practice before the Commission. He 
then produces his railroad freight tariffs, the freight bills, 
and the bills of lading, and explains the routes and meth- 
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ods of obtaining the rates. He also maps out the two 
routes and the junction points of the connecting lines, 
and furnishes the lawyer with the dates of the shipments 
aiid the dates of delivery. Together they determine that 
the Commission has jurisdiction over the subject matter, 
and the specific section of the Act upon which the com- 
plaint should be founded. 

Form of Complaint. They first consider whether the 
initial presentation of the case should be made formally 
or informally, and decide upon the latter. Mr. Moody 
then confers with the traffic officials of the interested car- 
riers but finds them unwillmg to adjust the situation 
voluntarily. 

In the following chapters the steps m the preparation 
and submission of the complaint based upon the facts 
here outlined, are traced in narrative form. The pro- 
cedure is followed through all of the stages, informal and 
formal, until the final decision is given by the Commis- 
sion. 


Practical Application 

Problem. The charges assessed on the ten carloads of pipe shipped 
by the Youngstown Pipe & Supply Co. from Youngstown, Ohio, to 
Milwaukee, Wis., were based on the legally applicable rate of 48 cents 
via Chicago, the route over which the shipments moved. This being 
so, what ground did Mr. Moody have for feeling that the charges 
should not have been more than if the shipments had moved via 
Ludington. Mich., via which route a joint rate of 40 cents was in 
effect? 

Solution. Shipments were tenderea to the Pennsylvania lines un- 
routed, and in the absence of specific routing instructions the duty 
rested upon the Pennsylvania, the initial carrier, to select the cheap- 
est available all-rail route. The shipments were, therefore, misrouted. 
(See Conference Ruling 316.) 



Chapter II 

THE INFORMAL COMPLAINT 

T he simplest procedure before the Commission oc- 
curs upon what is designated by the Commission 
as the informal docket. This docket, for which 
there is no statutory provision, is the one upon which 
informal complaints are handled. 

Form of Informal Complaint. A letter written in the 
ordinary language of business correspondence is the ac- 
cepted form for drafting an informal complaint. The 
experienced lawyer, however, has his informal complaint 
prepared with the same care which he exercises in present- 
ing a formal complaint. 

Substance of Informal Complaint. The letter containing 
the informal complaint, although divested of the legal 
phraseology peculiar to technical pleading in court, must 
in compliance with paragraph (c) of Rule III,® contain 
all of the essential substance of a formal complaint, in- 
cluding: 

1. The name and address of the complainant. 

2. The names of the carriers against whom complaint is made. 

3. A statement that the statute has been violated by the 
carriers named. This statement should indicate when, 
where, and how the violation occurred. 

4. A specific request for affirmative relief. 

As a result of the conference between the three men, it 
is decided to have Mr. Whitney take the matter up with 
the Commission as an informal complaint. 

The letterhead of the Youngstown Pipe & Supply Co., 
on which the complaint is sent to the Commission, takes 

©Eules of Practice before the Commission. 

6 
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care of the first of the four requirements outlined above,, 
as it furnishes the name and address of the complainant. 

The second is covered by stating in the letter the full 
corporate names of the several defendants: The Pennsyl- 
vania Railroad Company; Chicago and North Western 
Railway Company; and Pere Marquette Railway Com- 
pany. As three defendants are named, four copies of the 
letter are prepared so that the Commission may retain 
one and transmit one to each of the carriers named. 

The letter which is drafted not only narrates the facts 
of the shipments, but specifies, in tabulated form as this 
is preferable: 

1. The commodity. 

2. Point of origin. 

3. Point of destination. 

4. Route of movement. 

5. Car numbers and initials. 

6. Weights. 

7. Rates applied. 

8. Charges collected and paid. 

9. Rate sought by complainant as a basis for past relief and 
for the future. 

10. Amount of reparation due as damages on past shipments 
with, 

(a) Dates of delivery. 

(b) Dates of bills of lading. 

(c) Dates of freight bills or date of "paid’' stamp ap- 
pearing on face of freight bills. 

(d) Routing in the bill of lading. 

(e) Rate, if any, inserted on the face of the bill of 
lading. 

As the number of shipments for which this claim is be- 
ing entered are relatively few, only ten, the freight bills 
and bills of lading are attached to- the letter to the Com- 
mission, 
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Selecting the Allegation. Mr. Whitney decides, wisely, 
that it is not sufficient to state merely that the carrier has 
violated the Act, but that he must give as much care and 
thought to the statement of the specific violations upoij 
which he intends to rely, as if he were filing a formal com- 
plaint. He realizes that it is of utmost importance that 
he determine at the outset a sound theory on which to 
base the complaint. 

Under Section 1. Mr. Whitney finds that charging an 
unreasonable rate is unlawful under Section 1 of the Act, 
and infers that the informal complaint should be founded 
upon that allegation alone, Mr. Moody, on the other 
hand, knows from the study which he has devoted to this 
particular subject that if they base the informal com- 
plaint on an allegation of unreasonableness alone they 
may lose on this ground only to find later that they could 
have won on the ground of misrouting. In that event, 
having laid no foundation for a misrouting case in the 
informal complaint, the statute of limitations might have 
run with the result that die claim for reparation on 
the ten shipments would be barred from consideration. ^ 
Moreover, he insists that the real basis of the complaint ' 
is misrouting. The lawyer then pursues his study of the 
Act from cover to cover without finding any reference 
whatsoever to misrouting and decides that the Act does 
not make misrouting an unlawful act. As both men are 
obdurate, each convinced that he is right, they finally 
compromise by laying a double foundation for their case, 
unreasonableness and misrouting. This decision is well 
taken for in practice before the Commission ordinarily it 
is wiser to allege too much than too little, although there 
are exceptions to this rule. 

Under Section 3. Mr. Brown then brings up another 
point. He thinks that the question which concerns him 
primarily is the relationship between the rates from 
Youngstown in comparison with those from competing 
points. While, if the facts warrant, an allegation of undue 
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prejudice against the Youngstown Pipe & Supply Co., 
and of undue preference of his competitors, may be added 
to the complaint, care must be taken in adding this al- 
legation under Section 3 of the Act, because, under some 
circumstances it may react unfavorably on the complain- 
ant. Mr. Moody and Mr. Whitney are somewhat hesitant 
about agreeing to this suggestion as the facts do not 
appear to warrant setting up an allegation of undue 
prejudice. 

Under Section 4- Next, Mr. Moody decides to examine 
the tariffs carefully to see whether there are any lower 
rates to points beyond Milwaukee, or if any of the joint 
rates involved exceed the aggregate of intermediate rates. 
He also checks the combination of rates on Chicago 
against other combinations to see whether the rate 
charged was actually the lowest combination available. 
If this search should develop any departures from the 
long-and-short haul provision, or the aggregate-of-inter- 
mediate rates provision, of Section 4 of the Act, an appro- 
priate allegation of a violation of that Section would, of 
course, be included in the complaint. In this case the 
search does not disclose any violations of Section 4. 

Under Section 6. Next, in order that no point may be 
overlooked, Mr. Moody scans the tariffs carefully to de- 
termine if, perchance, any question of tariff interpreta- 
tion raises doubt as to whether the rates charged were 
legally applicable. If such a condition were found to 
exist, it would be necessary to add an allegation that the 
rates charged were illegal under Section 6 of the Act. 
However, his investigation reveals no indication that the 
rates charged were illegal and the informal complaint is 
framed, upon the two allegations of : 

1, Unreasonableness. 

2. Misrouting. 

Request for Affirmative Relief. Following the allegation, : 
the letter, as it should, makes a request for affirmative 
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relief. As this is a misrouting case, no prayer for future 
relief is necessary because the complaint is based upon 
the facts of actual shipments which have been made. The 
underlying principle in such a case is that the agenh of 
some carrier has been negligent in not sending the ship- 
ment over the route taking the lowest rate available to 
the shipper. 

Air. Aloody knows that — 

A prayer for future relief should always he made in 
cases of alleged unreasonableness, whether reparation 
on past shipments is sought or not, unless, subseguent 
to the movement of the shipments, the carriers have 
voluntarily changed the rates to the basis sought by 
the shipper. 

As, in this case, the carriers have not taken such volun- 
tary action, it is decided that the informal complaint 
should ask reparation under allegations both of unreason- 
ableness and of misrouting, and should also ask that the 
Commission establish, for the future, the rate of 40 cents 
over the route of movement, namely, by way of Chicago. 

Handling of Informal Complaint by Commission. When 
the letter from the Youngstown Pipe & Supply Co. 
reaches the office of the Commission in Washington, it is 
referred, through the office of the Secretary of the Com- 
mission, to the Commission’s Bureau of Informal Cases. 
That Bureau is composed of a number of attorneys who 
are specially trained in handling informal complaints of 
this character. The letter is assigned to one of these at- 
torneys who studies the facts, dictates a letter of acknowl- 
edgment to Mr. Moody, and forwards the copies of the 
complaint to a designated traffic official of each of the 
interested carriers, with the request that they advise the 
Commission of their attitude towards the complaint. This 
correspondence passes through the office of the Chief of 
the Bureau and through the office of the Secretary into 
the mails, over the signature of the Secretary. 
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Advice of Commission to Carriers. The attorney in the 
Bureau who has reviewed the complaint is of the opinion 
that the facts show a clear case of misrouting. He advises 
the carriers of his opinion and suggests that they pay the 
claim for reparation direct to the shipper under authority 
of Conference Rulings 397® and similar decisions of the 
Commission, without any further action on the part of 
the Commission. 

Carrier’s Reply. In replying to this letter the carriers 
take the stand that, in their opinion, there is no duty on 
defendants’ agents to route the shipments over a route 
partly by rail and partly by water, namely in connection 
with the Pere Marquette Ry., and that therefore they are 
unwilling to make a refund direct to the complainant. 
Upon receipt of this reply the Commission, through the 
Bureau of Informal Cases, advises Mr. Moody of the posi- 
tion that the carriers have taken. 

Proposal to Place on Special Docket. At the same time 
the Commission writes the carriers to find out whether 
they would be willing to submit the facts on the Com- 
mission’s Special Docket and put the rate of 40 cents into 
effect by way of Chicago. A copy of this letter to the 
carriers is sent to Mr. Moody with the suggestion that he 
I take the matter up with the carriers direct, with a view 
to presenting the question of reasonableness on the Spe- 
cial Docket. The Commission’s letter also advises Mr. 
Moody that the informal complaint is closed and that if 
he wishes to pursue the matter by formal complaint it 
will be necessary to file the complaint within six months 
from the date of the Commission’s letter.® 

Preparation and Submission of Special Docket Applica- 
tion.® Now, to illustrate the use of the special docket, 
assume that the carriers admitted that, under Conference 

^ <|)A copy of Conference Rulings Bulletin No. 7, Interstate Commerce Com- 
mission, -was sent to the reader with the manuals on Government Regulatory 
Bodies. 

©Rules of Practice before the Commission, Rule III (g). 

©Rules of Practice before the Commission, Rule III (f). 
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Ruling 316, they were guilty of misrouting these ten car- 
load shipments of cast-iron pipe and that the rate as- 
sessed was unreasonable; likewise, that they were agree- 
able to submitting an application to the Commission for 
authority and an order to pay reparation on the ship- 
ments on the basis of the joint rate of 40 cents applicable 
over the competitive route. The procedure in that event 
would be as follows. 

Upon receipt of advice to this effect, Mr. Moody fur- 
nishes the carriers with all of the details of the ten ship- 
ments. The carriers then prepare a special docket appli- 
cation, a form issued by the Commission for this purpose. 
This, when made out, signed, and sworn to by the proper 
officials of the carriers, is forwarded to the Commission. 
In this application the carriers set out the facts and ask 
permission to make the award to the Youngstown Pipe 
& Supply Co. 

The Commission passes the application to the section 
of the Bureau of Informal Cases which handles all special 
docket applications. A skilled attorney examines it to 
find out, first, if the carriers have made the necessary 
admission that the rate charged over the route of move- 
ment was unreasonable; second, if the rate of 40 cents has 
been put into effect over the route via Chicago ; and third, 
if there were facts submitted in proof of the unreason- 
ableness of the rates charged and of the alleged misrout- 
ing. In the event that the Commission finds that the 
application meets all of these conditions, an order to pay 
the reparation is issued. However, if the conditions are 
not met, the Commission denies the application and so 
advises the carriers. The carriers, in turn, advise the 
Youngstown Pipe & Supply Co. of the Commission’s 
action. 

All matters on the Special Docket are handled inform- 
ally by correspondence. The purpose and use of this 
docket has been explained by the Commission in Confer- 
ence Ruling 200 (d), as follows: 
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The suggestions that have come to us from various quarters in 
relation to the conduct of the special reparation docket indicate that 
some misapprehension exists as to the purpose of that docket, and 
as to the authority of the Commission in dealing with such cases. It 
nAy be well, therefore, to say that our action in special reparation 
cases has no authority in law except the authority upon which we 
take similar action in formal cases. In all cases, whether on the 
formal or the special docket, the law in Section specifically re- 
quires a complaint and answer and a full hearing; and in Section 14® 
it is provided that where damages are awarded the report of the 
Commission shall include the findings of fact on which the award is 
made. We have endeavored to simplify the procedure on the special 
docket by accepting the application of the carrier as the equivalent 
of a complaint and answer, and by accepting its admission that the 
rate charged imder the circumstances then existing was unreasonable 
as a sufficient compliance with the requirements of Section 15 for a 
full hearing. 

Informal Registration to Stop the Running of the Statute 
of Limitations. Sometimes, however, considerable time 
elapses betw- een the date that the carriers agree to submit 
the special docket application and the date on which 
it is filed and either accepted or rejected by the Com- 
mission, and notice of their action is sent to the com- 
plainant. In that event, in order to prevent the running 
of the statute of limitations, it is necessary for the com- 
plainant, in this instance the Youngstown Pipe & Supply 
Co., to write to the Commission from time to time, stat- 
ing the stage in which the matter stands and asking that 
the entire informal filing be kept open. This same pur- 
pose may be accomplished by registering the informal 
claims with the Commission.® 

Claims may also be registered in cases where the ship- 
per is drafting a formal complaint and needs additional 
time in which to have the formal complaint prepared or 
printed. Thus, in the case sketched in this chapter, it 
would be necessary to take these precautions if the com- 
plaint had not already been presented informally. 


<D Of the Interstate Commerce Act. 

CD Rules of Practice before the Commission, Rule III (f ) . 
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Conclusion. In conclusion, with respect to matters pre- 
sented informally to the Commission, it is well to place 
special emphasis on two important requirements: 

1. The informal presentation must contain all of the essential 
elements of a valid complaint, 

2. The matter must be diligently pursued to a%'oid the elimi- 

nation of any original issues and to avoid the running- of 
the statutory limitations. ^ 


riucTiCAL Application 

Prohiem. If you were representing the Youngstown Pipe & Su-- 
ply Co. in the case outlined in Chapter I, on what allegations woula 
you base the informal complaint? 


Solution, 
plaint should 


From the facts given in pages 3 and 4 informal 
allege unreasonableness” and “misroutins.” 


com- 



Chapter III 

THE FORMAL COMPLAINT 

I N THE preceding chapter the proceeding under the 
informal complaint was traced to the point where the 
carriers indicated that they would not voluntarily 
make a refund to the Youngstown Pipe & Supply Co., 
and the Commission had advised Mr. Moody that the in- 
formal complaint was closed. Mr. Moody decides, how- 
ever, not to let the matter drop, but to file a formal 
complaint. This, as he has been advised, must be done 
within six months from the date of the Commission’s 
notice that the informal complaint is closed. 

As the file on the informal complaint contains all of 
the material necessary for the drafting of a formal com- 
plaint, Mr. Whitney relies upon it for the statements of 
fa^ts which he uses in the formal complaint. However, 
as he is a general practitioner and not a commerce attor- 
ney, and is therefore more or less unfamiliar with the 
Commission’s requirements relative to the form in which 
this complaint should be drafted, he reviews carefully 
Rule III, paragraphs (h) to (r), inclusive, of the Rules 
of Practice of the Commission, paying especial close at- 
tention to the approved form of complaint published in 
this pamphlet. ]^. Moody says he has heard that, al- 
though these rules and the form are apparently clear and 
concise, a high percentage of the formal complaints filed 
with the Commission have to be returned for alteration, 
and that, in many cases they even have to be reprinted 
by the complainant, thereby causing considerable expense 
and delay. This only serves to emphasize Mr. Whitney’s 
opinion that the correct preparation of the complaint in 
the first instance is .exceedingly important. 


15 
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Preparation of a Formal Complaint. Mr. Whitney, hav- 
ing previously decided to present the case under the two 
fundamental issues of unreasonableness and misrouting, 
has his underlying theory already in mind when he begins 
to draft the complaint. In following the Commission’s 
rules he pays especial heed to the following features 
which he recognizes as essential to the proper preparation 
of the complaint. 

The Caption. As the name of the complainant he in- 
serts the exact full name of the firm -under which Mr. 
Brown is doing business, Youngstown Pipe & Supply Co. 
The exact corporate names of the defendants must also 
be shown, as the Commission wiU not receive a complaint 
unless the names of aU parties to it are accurately stated. 
For instance, the caption “The Chicago & Northwestern 
Railroad Company” contains four errors, any one of 
which will cause the complaint to be rejected. The cor- 
rect defendant is the “Chicago and North Western Rail- 
way Company.” 

To make certain that no errors are made in showing 
the names of the railroads, Mr. Whitney secures from the 
Government printing office a copy of its List of Corporate 
Names of Common Carriers, for he knows that the cur- 
rent issue of this publication is the only safe authority. 
He has found from experience that the Official Guide of 
the Railways, and even the carriers’ own published tariffs, 
do not always give the corporate names of the railroads 
correctly. He names all of the carriers comprising one or 
more of the through routes, but avoids adding any car- 
rier’s name tmnecessarily. 

Legal Status of Complainant — Paragraph I. Next, he 
draws up paragraph I of the complaint, inserting a de- 
scription of complainant’s legal status and the nature of 
his business, thus: 

That Youngstown Pipe & Supply Co., a corporation, is engaged in 
the manufacture and sale of cast-iron pipe at Youngstown, Ohio. 
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If there has been any change in the legal status of the 
complainant during the period for which reparation is 
asked, JMr. Whitney would have to explain the change 
fally, giving the names of partners if not incorporated, 
the exact date of the change, and stating whether the 
assets of the predecessor company inured to the benefit 
and title of the successor company, firm, partnership, or 
corporation. 

Description of Defendant Carriers — Paragraph II. In 
paragraph II, Mr. "^^itney describes the defendant car- 
riers, using the exact wording of the approved form. 

Statement of Facts — Paragraph III. In paragraph III 
and succeeding paragraphs, Mr. Whitney puts a clear and 
concise statement of all of the facts in the case, and the 
important facts developed in the informal proceedings. 
In paragraph III, he includes the tariff references, the 
tabulated details of the shipments, reference to the date 
on which the informal complaint was filed, the Commis- 
sion’s informal file number, and the number of the spe- 
cial docket application. 

Allegation of Unreasonableness — Paragraph IV. ' For 
paragraph IV, he frames a statement to the effect that 
the charging of the full combination of local rates, speci- 
fied in paragraph III, from Youngstown to Chicago and 
beyond to Milwaukee, resulted in the collection of charges 
for the through transportation which were, still are, and 
for the future wiU be unjust and unreasonable to the ex- 
tent that the rate exceeded, exceeds, or may exceed 40 
cents per 100 pounds; and that the present through com- 
bination rate of 48 cents over the route of movement is, 
to the same extent, unjust and unreasonable in violation 
of Section 1 of the Interstate Commerce Act. 

Statement of Routing — Paragraph V. He embodies in 
paragraph V a statement to the effect that the shipments 
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described in paragraph III were tendered to the Pennsyl- 
vania R. R. at Youngstown uurouted, that is to say, with 
no routing specified by the shipper upon the face of the 
bill of lading; that the shipments were routed by the de- 
fendants over a higher rated route, namely via Chicago, 
instead of over the route in connection with the Pere 
Marquette Ry., through Ludington, and by car ferry be- 
yond to JSIilwaukee; that by reason of the failure of the 
defendants’ agents to route and forward the shipments 
over the route through Ludington, the lower rated route, 
the defendants thereby caused to be collected from the 
complainant charges that were unreasonable and unlaw- 
ful by reason of the said misrouting. 

It is important to note that, in conformity with para- 
graph (i) of Rule III, Mr. Whitney places the allega- 
tions of “unreasonableness” and of “misrouting” in sepa- 
rate paragraphs. 

Statement Relative to Increase in Rates — Paragraph 
VI. Paragraph VI states, as required by paragraph (k) 
of Rule III, that the rates specified in paragraph III hav^ 
been increased since January 1, 1910. A brief historical 
statement of such changes, with the dates of the changes, 
is prepared by Mr. Moody, and inserted. This historical 
survey provides a basis for Commission’s determination 
of whether the burden of proof is upon the defendants. 
It would be exceedingly unwise for Mr. Whitney to rely 
upon the increase of June 25, 1918, under the Director 
General’s General Order No. 28, or the general increases 
of August 1920, authorized by the Commission, as a basis 
for contending that the burden of proof is upon the de- 
fendants. Therefore, all changes subsequent to January 
1, 1910, are noted. 

Allegation of Undue Prejudice — Paragraph VII. Had 
an allegation of undue prejudice been included, in line 
with Mr. Brown’s suggestion, it would be necessary to add 
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1. Date of shipment. 

2. Date of delivery, or tender of dehvery. 

3. Date charges were paid. 

4. Car initials. 

5. Car number. 

6. Point of origin. 

7. Point of destination. 

8. Eoute. 

9. Commodity. 

10. Weight. 

11. Rate, as charged. 

12. Amount of charges. 

13. Rate claimed or sought. 

14. Amount of charges under rate claimed or sought. 

15. Amoimt of reparation claimed. 

In making up a Rule V statement,® the Appendix A 
information, made up as described, can be copied in the 
spaces provided for this purpose on Form No. 5, and 
properly certified. 

Reparation on Present and Future Shipments. 
Paragraph X states further, that the shipments listed in 
Appendix A are those which have been made prior to the 
filing of the complaint; that the complainant will con- 
tinue to make shipments during the course of the pro- 
ceedings; and that the complainant asks that reparation 
be awarded on all like shipments made until such time as 
the Commission shall have ordered the rate reduced and 
until such rate shall have become effective. The wisdom 
of preparing this type of reparation claim, called a “con- 
tinuing” reparation claim, unless the shipper is sure that 
there is no possibility of his making any additional ship- 
ments after the complaint has been filed, is readily ap- 
parent. 

Had the shipments involved been very numerous, de- 
scription of a single typical shipment and an estimate of 


(DFor farther eacplanation see page 42. 
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the total number of similar shipments would have suf- 
ficed. However, including a complete list of all ship- 
ments, as Mr. Whitney did in this case, is the only abso- 
liitely safe method. 

Proof of Complainant’s Interest. This paragraph also 
includes a statement of facts which will show that the 
complainant is the real party in interest and is the one 
entitled to the reparation claimed. It states that : 

1. The shipments were made f.o.b. Milwaukee. 

2. The charges were paid by Youngstown Pipe & Supply Co., 
the consignor, at the point of origin. 

3. Their price to the consignee was based upon Milwaukee 
delivery. 

4. The consignee did not reimburse them in any manner with 
the amount of the freight charges as such. 

In drafting this paragraph, Mr. Whitney is aware that 
where reparation or damages are claimed before the Com- 
mission, the manner, method, and substance of the proof 
offered in support of the allegation of, and prayer for, 
damages must be as definite and specific as in a court of 
law. He knows that unless this is so, the order of the 
Commission, resulting therefrom, is unlikely to be upheld 
by the courts should the carriers refuse to pay. 

Mr. Whitney finds that the laying of the foundation 
for an award of damages or reparation based upon the 
differences in rates is comparatively simple. This is also 
true of misrouting cases, and cases brought under Sec- ■ 
tion 6 of the Act alleging that the rates .are illegal. 
However, proof of damages in Section 2, Section 3, and 
Section 4 cases, under allegations of discrimination, un- 
due prejudice, and Fourth Section violations, abounds in 
technical difficulties and for this reason can scarcely be 
handled successfully by other than an experienced inter- 
state commerce lawyer. Review of previous cases makes 
it evident that these sections have been so construed by 
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the courts as to make them almost useless as a means of 
reparation. 

Summary of issues. Paragraph X of the complaint 
also contains a summary of the issues, and the conclu'd- 
ing paragraph sets forth specific prayers for future re- 
lief and for reparation. As the form of complaint in 
the Approved Forms attached to the Rules of Prac- 
tice before the Commission gives the summary of issues 
and prayers completely, with only a few blanks to be 
filled in, this form is used almost verbatim. 

Signatures. The complainant, in the person of Mr. 
Brown, president of the Youngstown Pipe & Supply Co., 
signs the complaint, and gives his post office address. Mr. 
Whitney, as attorney for the complainant, signs below 
Mr. Brown and gives his post office address. Lest the 
signatures should not be perfectly legible, the names are 
printed below the signatures. The Rules of Practice 
before the Commission do not require that a formal 
complaint be sworn to or acknowledged.® The com- 
plaint may state the place where hearing is desired, but 
the Commission is not bound thereby. 

Printing Specifications. After drafting the complaint, 
Mr. Whitney refers to Rule XXI to determine the size, 
shape, weight, folio base, margins, kind of tjrpe, and other 
specifications of a similar nature which must be complied 
with. He notes that the number of copies which must be 
sent to the Commission includes one for each defendant 
named, and at least three for the Commission’s own use. 
He decides to have a number of additional copies printed 
and retain them in his own office to take care of possible 
interveners or additional defendants. 

Service of Complaint. After receiving the complaint, 
cheeking it, and filing it in the Bureau of Dockets, the 


®Eule III (h). 
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Commission makes service upon the named defendants.® 
If the complaint is incomplete or improperly dra.wn, the 
Bureau of Dockets will return it for correction. It is sur- 
prising how frequently this is necessary. After the com- 
plaint is accepted it is given a docket or serial number. 
The nmnber, in this case No'. 18597, represents the total 
number of formal complaints docketed by the Commis- 
sion, from its inception in the year 1887, to the date the 
complaint is filed. 

Answers. As required by Rule IV, answers to this 
formal complaint must be filed with the Commission 
within twenty days. Usually, the answer is equivalent 
to a general denial and will play no important part either 
in the pleadings or in the subsequent procedure. There 
is no absolute requirement on the part of the Commis- 
sion that the carriers file an answer. If they do not, the 
Commission, under Rule IV (b), considers that the issue 
is joined at the expiration of the twenty days. 

Interveners. After the complaint of the Youngstown 
Pipe & Supply Co. has been docketed and published, the 
Xaughlin Steel Company of Pittsburgh, Penn., learns of 
it and, having an interest in the rates on cast-iron pipe 
from Pittsburgh to Milwaukee, decides to intervene. Its 
traffic manager writes to Mr. Brown at Youngstown and 
asks for a copy of the complaint and Mr. Brown’s office 
supplies it. 

Form of Petition of Intervention. The Laughlin Steel 
Company then drafts a petition for leave to intervene, 
using Form No. 3 of the Approved Forms. This form 
is clear and needs no explanation. As required by para- 
graph (e) of Rule II of the Rules of Practice, the petition 
sets forth the grounds of intervention, and the interest of 
the petitioner in the proceeding. As reparation is sought, 
this petition must conform to all the requirements of a 
formal complaint. 


©Rule VI (a). 
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The rules relative to printing and the number of copies 
are the same for this petition of intervention as for the 
formal complaint. It is preferable to file the petition of 
intervention with the Commission in Washington ip 
sufficient time to permit service upon defendants and 
complainant prior to the hearing. 

Ground of Intervention. The Laughlin Steel Company 
asks, in its petition, that the Commission consider the 
rates from Pittsburgh to Milwaukee at the same time 
that it considers the rates from Youngstown, on the 
ground that these points have been grouped and have al- 
ways taken the same rates to Milwaukee. 

Handling of Petition by Commission. When this 
petition is received by the Commission it will decide 
whether the petition should be granted or denied. 

Practically the only reason for densring an ordinary 
petition of intervention is on the ground that the peti- 
tion “unduly broadens” the issues. 

In this case, the Commission decides that since the car- 
riers are the same, the destination is 'the same, the com- 
modity is the same, and the points of origin are grouped, 
the petition does not unduly broaden the issues. The 
Commission accordingly notifies the parties that the peti- 
tion has been granted and serves a copy of its order, 
granting the petition, and a copy of the petition, upon all 
parties to the case. 

It might have been impracticable, as is sometimes the 
case, for the intervener to present the petition prior to 
the hearing. In that event copies of the petitions would 
have been distributed at the hearing to aU parties to the 
case, and the question of granting the petition submitted 
to the presiding examiner or commissioner for his con- 
sideration at the opening of the hearing. After the peti- 
tion of intervention has been granted, the Laughlin Steel 
Company becomes a “party to the proceeding” and is 
entitled to the same rights and privileges as the com- 
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plainant. but can claim no rights which the original com- 
plainant, the Youngstown Pipe & Supply Co., has not. 

The Commission’s policy tends to discourage the grant- 
ing of petitions of intervention after the hearing has 
begun, although exceptions are sometimes made where 
circumstances justify the tardiness of the petitioner, and 
for “good cause shown.” This rule does not apply to 
protestants in so-called “Investigation and Suspension” 
cases. 

Protests.® After the complaint and answers have been 
filed, the Pere Marquette decides that, rather than have 
its route involved in this case, it will increase the rate 
from Youngstown and Pittsburgh to Milwaukee. It 
therefore instructs the Pennsylvania Lines to issue a sup- 
plement to the tariff. This the Pennsylvania is reluctant 
to do because it hopes to use, as an argument in support 
of the present rates through Chicago, the fact that the 
complainant has the Ludington route open to him at the 
lower rate, and that therefore there is no need of reducing 
the rate via Chicago for the future. The Pere Marquette 
iflsists, however, and the new schedule is filed with the 
Commission, to become effective within thirty days. 

The Youngstown Pipe & Supply Co. and the Laughlin 
Steel Company immediately wire the Commission and 
call attention to the fact that these rates are in contro- 
versy in formal complaint No. 18597. They point out, 
briefly, that the rate proposed over the Pere Marquette’s 
route is the equivalent of the full combination of locals 
on Chicago, and that the proposed increase will result in 
unreasonable rates. A copy of this protest is mailed to 
the Pere Marquette Railway Company at the time it is 
sent to the Commission. 

Investigation and Suspension Proceedings. The Com- 
mission’s “Suspension Board,” a body of special tariff men 
who devote practically all of their time to tariff changes 


® Kule XIX. 
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of this character, informs the carriers of the protests filed 
by the Youngstown Pipe & Supply Co. and the Laughlin 
Steel Company, and calls upon the carriers to present 
quickly, their reasons and grounds for the proposed 
change. To save time the carriers’ replies to the Com- 
mission are communicated by wire. The Suspension 
Board advises the carriers that their reasons do not ap- 
pear to justify this action while the formal complaint is 
pending and suggests that they withdraw the tariff and 
avoid the issuance of an order of suspension. 

The carriers accede to this view of the Suspension 
Board and file a Sixth Section Application for authority 
to withdraw the proposed schedule. 

Not all suspension proceedings are handled in just this 
way. Often, when the parties can appear in person the 
Suspension Board considers these questions informally in 
its own office in Washington. No formal record is made 
of the so-called hearings, more correctly described as con- 
ferences, before the Suspension Board. If, upon an ex 
parte presentation of facts in this informal manner, by 
letter, by telegram, or orally, the Board is of the opinion 
that the schedules should be suspended, they make their 
recommendations to a special Division of the Commis- 
sion which acts upon practically all cases of this nature. 
This Division’s action in ordering suspensions is ex parte, 
and file order is issued without formal report or findings. 

Essentials of a Valid Protest. It would not have been 
sufficient for the complainants to wire or write to the 
Commission simply asking that the proposed schedule of 
changed rates be suspended. The protest, although sim- 
ple and entirely informal, must show upon its face a valid 
reason for the suspension; be filed in writing or by tele- 
gram at least ten days before the effective date of the 
proposed changes; and contain specific reference to the 
I. C. C. number of the tariff containing the existing rate, 
as well as the number of the tariff, or supplement bear- 
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ing the proposed change, and to the specific items. If the 
initial protest were made by telegram it would be neces- 
sary to follow it by a letter. Seven copies of this writ- 
tai application must be supplied for the use of the Com- 
mission.® 

After a tariff nas been suspended by order of the Com- 
mission, no further pleadings are necessary. Notice of 
the date and place of hearing is furnished all of those who 
have filed protests. When an Investigation and Suspen- 
sion case is called for hearing any person may become a 
party to the proceeding simply by entering an appear- 
ance. No petitions of intervention are necessary. The 
proceeding is in most respects equivalent to an investiga- 
tion by the Commission upon its own motion, although 
instigated originally upon protests received from inter- 
ested shippers.® 

Forms of Trial of Formal Cases. In the Youngstown 
Pipe & Supply Co. Case the suspension feature was 
avoided. Mr. Whitney must now elect the mode in which 
the case should be tried on the formal docket. There are 
three forms from which he may choose: 

1. Shortened procedure. 

2. hJlodified procedure. 

3. Formal hearing. 

Shortened Procedure. When the complaint was filed, 
Mr. Whitney expected that the case would require a 
formal hearing. However, after “the issue was joined” 
the Commission’s Chief of the Bureau of Formal Cases, 
the Chief Examiner, or some other person to whom the 
task was assigned, makes a careful study of the com- 
plaint, the answers, and the interventions. He is of the 
opinion that the case is such that it might properly be 
presented under the shortened procedure. Therefore, a 

® Eule XIX. 

(D Further information concerning I. & S. cases appears in the preceding texts 
entitled Grounds op Proof and Procedure Before the Commission. 
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letter is written to the complainant and the defendants 
asking them to state whether they consent to have the 
case determined under that mode of procedure.® 

Assuming that all of the parties agree to the shortened 
procedure method each complainant first submits a 
memorandum of facts, together with an argument in 
support thereof. As required by Rule 10-A this memo- 
randum is submitted to the Commission within twenty 
days after the date of notice that the shortened procedure 
is to be followed, and all facts submitted in the memo- 
randum are sworn to. A sufficient number of copies are 
prepared so that there may be three copies for the use 
of the Commission and one for each defendant intervener. 
Service is made by the Conunission and the defendants 
are allowed thirty days for reply. Each complainant next 
submits a rebuttal memorandum, and the record is closed. 
A proposed report is then prepared by an examiner of the 
Commission and served upon the parties. After the rec- 
ord is closed the same procedure is followed as if the case 
had been tried in formal hearing, namely, exceptions may 
be filed, and oral argument may be had before the Com- 
mission, or. a division thereof, in Washington. 

In the case of the Youngstown Pipe & Supply Co., it 
is assumed that the defendants object to trial under the 
shortened form of procedure and so notify the Commis- 
sion. Acceptance of this form of trial on the part of 
complainants and defendants is purely voluntary and if 
not desired, it may be refused. 

Modified Procedure. The modified procedure is de- 
signed for a class of cases intermediate to the sim pler 
ones tried under the shortened procedure, and the large, 
complex, and very difficult ones, which can be handled 
satisfactorily only in formal hearings. 

(D Buie S-A of tlie Buies of Practice gives a definite outline, with full instruc- 
tions, of each step in the shortened procedure, and Appendix 1 of the Buies of 
Practice contains a list of data illustrative of what should he included in the com- 
plainant’s ■“memorandum of facts.” 
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When the defendants object to the submission of this 
case under the shortened procedure, the Commission 
writes to the parties asking if they are disposed to employ 
the modified procedure. 

The purpose of the modified procedure is to provide a 
middle course, wherein exhibits and statements of facts 
may be submitted preliminary to a formal hearing, in 
order to conserve time and money and to limit the hear- 
ing to those matters which cannot be agreed upon prior 
to the hearing. In this respect it is a hybrid, a cross be- 
tween the shortened procedure and formal hearing meth- 
ods of trial. 

Steps in Modified Peocedote. Under this method of 
trying an Interstate Commerce Commission case the first 
step is the complainants’ filing, with the Commission and 
service upon the counsel for defendants and interveners, 
of a complete statement of facts relied upon, with copies 
of all exhibits. The defendants then file like statements 
and exhibits within thirty days. 

. Next the examiner issues a “memorandum” of (1) the 
points agreed upon; (2) the points agreed upon in part; 
and (3) the points of disagreement. Within thirty days 
the parties may fide written agreements upon the facts 
filed. 

The case is then set for formal hearing upon the facts 
which are stiU in dispute. The agreed facts are made a 
part of the record and the parties are urged to argue the 
case before the examiner. 

This form of procedure which is comparatively new 
and has been employed in only a few cases, was not 
adopted in the Youngstown Pipe & Supply Co. Case. 

Formal Heasring. The procedure followed in conduct- 
ing a formal hearing, the form decided upon in the case 
under discussion, is described in detail in the following 
chapter. 
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Practical Application 

Problem. In filing the formal complaint what facts should be 
stated to show that the Youngstown Pipe & Supply Co. is the real 
party in interest and the one entitled to the reparation claimed? 

Solution. The complaint of the Youngstown Pipe Supply Co* 
should show that the shipments were made f.o.b. Milwaukee; that 
the charges were paid by the complainant at the point of origin, that 
the price made by the complainant to the consignee was based upon 
Milwaukee delivery; and that no part of these transportation 
charges, as such, were paid back to him by the consignee. 



Chapter IV 

THE FORMAL HEARING 

I N THE Youngstown Pipe & Supply Co. Case, the 
parties advise the Conamission that there are not 
many facts in dispute; that the record will be short; 
and that they do not feel that the modified procedure, 
described in the preceding chapter, is especially adapted 
to this particular case. After this has been done they 
must wait until the Commission issues a notice of the 
time and place of the formal hearing. This notice will, 
in all probability, specify the name of the examiner or 
commissioner who is assigned to conduct the hearing. 

Notice of Time and Place. The Commission’s notice of 
the time and place of hearing is served upon the parties 
in a formal manner. Copies are mailed to the complain- 
ants and interveners, but are actually served upon certain 
agents of the various carriers especially designated for 
that purpose.® 

Place of Hearing. It is the policy of the Commission 
to select a place of hearing convenient and satisfactory to 
the original complainants, provided suitable accommoda- 
tions are available at some such point. Ordinarily the 
Commission makes arrangements with the custodians of 
Federal court rooms in the city where complainant’s place 
of business is located or as near thereto as practicable. 
This matter is entirely within the jurisdiction of the 
Commission but if the complainant has a preference there 
is no reason why he should not indicate the city in which 
he would like to have the hearing held. 

If a court room is not available in the complainant’s 
home town, he may be able, through the local chamber of 

® Buies of Practice, Buie III (li). 


31 



32 


HANDLING THE CASE 


commerce or other body, to offer some public place, such 
as a city council chamber, or a convention room in a 
hotel, which is suitable for the purpose. The Commis- 
sion is glad to receive offers of this kind and frequently 
avails itself of them. 

Date oj Hearing. The date of the hearing is selected so 
as to fit into the itinerary of one of the examiners, which 
may include from five to fifteen cities, and from twenty 
to forty eases. The Commission attempts to keep down 
the travel expense of examiners as much as possible with- 
out violating the policy of accommodating the complain- 
ant, where it is reasonable and not extravagant to do so. 

Mr. 'ViTiitney receives a notice that the case of Youngs- 
town Pipe & Supply Co. v. Pennsylvania R. R. Co., et 
al.. No. 18597, is assigned for hearing before Examiner 
Blanck at 10 o’clock, standard time, Wednesday, April 
4, 1928, in the United States courtroom No. 2, jPederal 
Building, Youngstown, Ohio. Mr. Brown, Mr. Moody, 
and Mr. Whitney, the railroad representatives, and the 
interveners assemble in this courtroom a few minutes 
prior to the appointed time and arrange their papers so 
as to make a prompt start in the introduction of testi- 
mony. 

Opening of the Hearing. The Commission’s examiner, 
Mr. Blanck, calls the hearing to order and announces the 
title of the case. As two cases are set for the same day 
and place of hearing, the examiner announces that the 
Youngstown Pipe & Supply Co. Case will be taken up 
first. He then calls for the appearances. 

Appearances. Mr. Whitney rises, gives his name, and 
states that he appears for the Youngstown Pipe & Sup- 
ply Co., the complainant. The coimsel for, the defendants 
then state orally for whom they appear. The attorney 
representing the Laughlin Steel Company, interveners, 
then states his name, George L. MiUman, and for whom 
he appears. ' 
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Even though no one appears for the defendants the 
complainant must proceed to make out his case. If this 
were an Investigation & Suspension case, the procedure 
w^uld be different. In such cases, under the Commis- 
sion’s rules, the carriers, called respondents, must proceed 
first, and if they do not appear, the hearing is imme- 
diately closed and later the Commission enters an order 
requiring the cancellation of the schedules bearing the 
proposed changes. 

Appearance Blanks. At the hearing the ofl&cial reporter 
of the Commission distributes appearance blanks on 
which space is provided for the parties to order copies of 
the transcript of testimony direct from the oflS.cial report- 
ing firm. After the blanks are filled in they are returned 
to the ofi&cial reporter and subsequently they are filed in 
the docket for permanent record of the case in Wash- 
ington. 

Free Copies of the Transcript. The Commission fur- 
nishes two free copies of the transcript of testimony, and 
the examiner usually announces, at the beginning or the 
end of the hearing, to whom the free copies will be sent. 
In the Youngstown Pipe & Supply Co. Case, Mr. Whit- 
ney will get the free copy for the complainant, and the 
carriers’ attorneys, if a number are present, will agree 
among themselves as to which one shall get the free copy 
for the defendants. If they are unable to agree, the 
examiner will decide, probably in favor of the Pennsyl- 
vania, because it is a party to both of the routes. 

Statement of Issues. The examiner then reads a brief 
and carefully prepared general statement of the funda- 
mental issues of the complamt. Should the statement 
be incorrect the counsel for the different parties will point 
out what corrections should be made. The examiner 
gives the parties ample opportunity to do this. 
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Interventions. The Laughlin Steel Company’s repre- 
sentative, Mr. MiUman, then calls attention to his inter- 
vening petition. If his petition was filed prior to the 
hearing, and granted by the Conamission, either he -or 
the examiner announces this fact. In the event that his 
petition of intervention was not filed prior to the hearing, 
Mr. MiUman supplies the necessary copies to all counsel 
who have appeared in the ease. After reading the petition 
(silently) the examiner either announces that it is re- 
ceived or reserves his opinion until he has had time to 
review it more carefully. If the petition contains some 
paragraphs which tend to “unduly broaden” the issues, 
the examiner may order that paragraph stricken out and 
then grant the petition as amended. Petitions of other 
interveners, if there are any, are treated in like manner. 

Motions. Any special motions which are to be made 
follow the filing of the petitions of intervention. This 
affords the carriers’ representatives an opportunity to 
demonstrate their mastery of the facts and conditions 
surrounding the particular point or points in issue; the 
evidentiary value of the proof adduced; and the tech- 
nique of procedure before the Commission. For example, 
had the case involved an allegation of undue prejudice, 
the carrier’s representative, who had made a study of the 
Commission’s findings in similar cases, might have filed a 
motion to strike this allegation on the ground that the 
complaint had not specifically set forth the nature and 
extent of the alleged undue prejudice, in such a manner 
as to put the defendants upon notice of the issue which 
they would have to meet, and that the complaint is 
defective in this respect in that it fads to comply with 
the Commission’s Rules of Practice.® The examiner 
would exercise his discretion in permitting, or not per- 
mittmg, argument upon a motion of this kind. 

In this instance Mr. Whitney might argue that the 
defendants should have filed their motion with the Com- 
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mission and, in the event that the examiner granted this 
motion, Mr. Whitney might move that he be permitted 
to amend the complaint at the hearing. 

Subpoenas. Ordinarily no difficulty is experienced in 
securing the attendance of the necessary witnesses at 
hearings conducted by the Commission. As a general 
rule the policy of the carriers is to accede to every reason- 
able request for information contained in their records 
and for the attendance of their employes. 

Production of Books and Documents. If the Youngs- 
town Pipe & Supply Co. desires to have books and papers 
produced from the carriers’ files, an application should be 
filed with the Commission for a subpoena duces tecum, 
well in advance of the hearing. This application must be 
verified; or sworn to; must specify the books, papers, or 
documents desired and the facts to be proved by them; 
and must state how these records will “be of service in 
the determination of the proceeding.”® 

Fees. Fees for witnesses subpoenaed by the Youngs- 
tcfwn Pipe & Supply Co., must be paid by them, as the 
Commission’s rules require that this be done by the party 
applying for the subpoena.® 

Application for and Service of Subpoenas. During the 
course of the hearing, one or another of the parties may 
find it necessary to ask for a subpoena. This may be 
secured by making oral application to the examiner who 
has copies of signed subpoenas in his possession and can 
issue them immediately whenever good cause is shown. 

There is no fixed machinery for the service of subpoenas 
issued on oral request at the hearing. Ordinarily the 
party applying for it must serve it personally and make 
the return to the examiner. 

The only probable occasion for a subpoena in the pres- 

® Rule Xn (b). 
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ent case would be in the event the defendants failed to 
put in sufficient evidence to show which of them was 
'responsible for the alleged misrouting. If the necessary 
information is not furnished, Mr. Whitney may have to 
subpoena the agents who made out the waybills for these 
shipments in order to fix the responsibility for the mis- 
routing. However, as is ordinarily the case, the carriers 
agree to furnish this information by a supplemental ex- 
hibit rather than go through the formality of having a 
subpoena issued. It can readily be appreciated that the 
waybills are the best evidence in misrouting cases, and 
since they are strictly within the sole knowledge and 
possession of the carriers, the complainant is entitled to 
have this evidence produced. Moreover, the Commission 
is given .the necessary power under the Act to compel 
the introduction of evidence of this character. 

Opening Statements. Opening statements by counsel, 
concerning the nature and extent of the evidence which 
they expect to produce, are generally dispensed with. In 
this case no opening statements are necessary. 

Oral Evidence. The examiner now directs Mr. Whitney 
to call his witnesses, and present his evidence. Mr. WTiit- 
ney then calls Mr. Moody to the stand and gives his 
name. The examiner administers the oath while the wit- 
ness stands erect with his right hand raised above his 
shoulder, palm outward. The witness then takes his 
seat. Each succeeding witness is sworn in like manner. 

Examining Witfiesses. Mr. Whitney then asks the wit- 
ness questions and the witness frames his replies in as 
direct, brief, and courteous a manner as possible, en- 
deavoring to make his voice strong and his enunciation 
clear. He keeps his head turned toward the examiner 
and the officid diorthand reporter. Mr. Whitney and 
Mr. Moody take particular pains to avoid letting their 
questions and answers overlap. They make certain that 
each question is complete before the andwer begins and 
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that the answer is complete before the next question is 
asked. 

The custom of having the questions and answers written 
out'beforehand, and a copy passed to the official reporter 
at the hearing, is steadily gaining favor in cases before 
the Commission. While this practice would be ruled out 
in court it is encouraged by the Commission as it un- 
questionably shortens the records and makes them clearer 
and more intelligible. Moreover, it is particularly well 
adapted to the testimony concerning rates, tariffs, and 
distances, all of which can be checked from the Commis- 
sion’s files and from the defendants’ own records. 

The evidence presented by Mr. Moody covers the 
following points; His name, age, address, occupation, 
and experience in traffic matters; testimony relating to 
the rates charged, including their tariff authority, the 
rates sought, and a description of the routes, with dis- 
tances. He offers for inspection the details of the ship- 
ments, in exhibit form, and the details of the bills of 
lading and freight bills; likewise rate exhibits showing 
cohiparisons of rates, revenues per ton-mile, per car-mile, 
and per car, average loadings, and average values per car- 
load. His testimony also covers the extent of loss and 
damage claims and the methods of handling, packing, 
shipping, and the like.® 

Cross-Examination. The defendants’ attorney then 
proceeds to cross-examine Mr. Moody. The extent of this 
cross-examination depends largely upon the personal in- 
clination of the attorney. 

Mr. Moody endeavors to preserve a calm and fan- 
attitude towards the questions propounded by the oppos- 
ing counsel and to make all of his answers brief, direct, 
and courteous. Should he get ruffled and begin to dis- 
play hostility he would be admonished by the examiner. 
He knows, from experience, that any attempt to spar and 

CD See also the earlier manuals entitled 0 eox7NDS OE Peooe and Peoobdtjrb 
BEFOEE THE COMMISSION. 
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evade giving direct answers would be readily apparent 
to all .counsel present and to the examiner. Likewise, 
that a firm detennination on the part of a witness to 
answer straight and direct from the shoulder on cross- 
examination creates a very favorable impression on a 
judge or counsel. If the witness is afraid to disclose the 
“whole truth,” as required by the oath which he has 
taken, he weakens his case and the effect of all the testi- 
mony which he gives. 

Limitation on Cross-Examination. Cross-examination 
is usually limited to matters testified to in the witness’s 
direct examination. However, there are exceptions to this 
rule, the principal one being in regard to matters pecu- 
liarly within the knowledge of the witness. The trial 
examiner may exercise his own discretion with regard 
to the extent of the cross-examination permitted. 

Objection's. Whenever, in the opinion of the counsel 
on either side, a question asked on cross-examination is 
irrelevant, immaterial, or otherwise improper, it is in 
order for him to make a formal objection, stating the 
legal ground for his objection. If the examiner is in 
doubt as to the purpose of the question, he will probably 
inquire of the counsel, and, on the basis of the objection, 
may ask that the argument be stricken from the official 
record. Whatever his ruling is, it is not open to debate 
and both parties should acquiesce in it. If the counsel 
considers that there is error in the ruling, he should 
respectfully and courteously ask that an exception be 
noted on the record. 

Such exceptions to rulings made by examiners are 
seldom necessary. The examiners are nearly always well 
informed upon Commission practice and seldom fail 
• to rule fairly and with good judgment. Apparently, the 
Commission’s policy has been to treat technical objections 
not too seriously. Ordinarily the examiners may resolve 
a doubt by letting the question and answer go into the 
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record in order that each side may be’ precluded from 
claiming that it did not have a “full hearing.” It would 
be difficult to find'a case in which the courts had set aside 
an»order of the Commission on the ground that certain 
evidence had been admitted over a valid objection. 
However, the Commission has been required to reopen 
cases in which the parties were “denied full hearing.” 

Counsel experienced in court practice are ordinarily 
too free with their objections in a case tried before an 
examiner of the Commission. From experience in this 
line of work they will learn that many of the technical 
rules of evidence are brushed aside in the trial of rate 
cases. Familiarity with Commission practice will teach 
them the futility of urging frequent technical objections. 
Objections which are conservatively made for the purpose 
of keeping down the size of the record and keeping out 
immaterial matter are helpful to the Commission, but 
tactical objections, made for the purpose of confusing the 
witness or beclouding the facts, never help the side of the 
counsel making them. 

'Counsel before the Commission should never cross- 
examine at all if the direct testimony is immaterial, and 
never ask a question on cross-examination unless certain 
that the answer which the witness wiU give is helpful to 
his client’s case. When a traffic manager, or a lawyer, 
inexperienced in rate cases, attempts to cross-examine an 
experienced traffic witness for the carriers, he usually 
helps the carriers develop new angles of the defense. 
Rarely does cross-examination of a carrier’s witness de- 
velop anything helpful to the shipper’s case. 

Redirect Examination. After the cross-examination of 
Mr. Moody is concluded Mr. WTiitney may clear up, by 
further questions and answers, any points presented un- 
favorably or incompletely in the cross-examination. 

Recross Examination. Ordinarily the examination does 
not go beyond redirect, but occasionally the defend- 
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ants may wish to ask further questions concerning mat- 
ters developed in the redirect examination. Following 
this the witness is excused by the examiner, unless the 
examiner himself has questions which he desires to a^k. 

Other Testimony. Mr. Whitney then calls Mr. Brown, 
himself, to the stand. After he is sworn, his direct exam- 
ination develops the following facts: 

1. That he is the president of the corporation on whose be- 
half the complaint was filed. 

2. That the corporation which he represents is engaged in the 
manufacturer of cast-iron pipe, at Youngstown, Ohio. 

3. That he is personally familiar with the financial transac- 
tions concerning the shipments listed in the statement 
which is filed as a part of Mr. Moody’s evidence. 

4. That the pipe comprising these shipments was sold by the 
Youngstown Pipe^& Supply Co. to the consignee in Mil- 
waukee. 

5. That the contract of sale provided for delivery on cars at 
Milwaukee, freight prepaid. 

6. That the Youngstown Pipe & Supply Co. prepaid the * 
amount of the freight charges shown on the statement. 

7. That the transportation charges were borne by the cor- 
poration he represents and that it has not been reimbursed 
in any manner by the consignee for the freight charges or 
any part thereof. 

After the conclusion of Mr. Brown’s direct testimony, 
an opportunity is given the defendants to cross-examine 
him. This may be followed by redirect and recross ex- 
amination. The witness is then excused and counsel for 
him states that the complainant has concluded its evi- 
dence in chief, and has no other witnesses to offer. 

The defendants then proceed in like manner with the 
introduction of their testimony through their witnesses. 
The complainant’s counsel is given an opportunity to 
cross-examine each one in turn, as described above. 
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After the defendants rest their case, the complainant 
may introduce, in rebuttal, whatever testimony may be 
necessary. 

Ddcumentary Evidence. This outline of the procedure 
in introducing witnesses has not been complicated by 
discussions of technical rules of evidence. However, it 
may be well to insert at this point a very brief discussion 
of four cardinal rules of evidence, introductory to an 
explanation of Rule XIII of the Commission's Rules of 
Practice with respect to documentary evidence. 

The preceding discussion of the hearing, and^ the 
method of producing witnesses, deals with only one 
branch of evidence, namely, oral evidence produced by 
means of witnesses in person. The other form of evi- 
dence, namely, documentary evidence, is no less impor- 
tant in practice before the Commission. 

Rules of Evidence, The form and substance of exhibits 
which may be offered as evidence in documentary forms 
are explained and illustrated in another manual.® Such 
exhibits, in order to be properly admissible, must con- 
form to Rule XIII of the Rules of Practice and to the 
following four cardinal rules of evidence: 

1. The evidence must correspond to the allegation and be con- 
fined to the issues. 

2. The evidence is sufiicient* if the substance of the issue is 
proved. 

3. The burden of proof of the allegation is on the party hold- 
ing the affirmative of the issue. The burden is ordinarily 
upon the complainant in formal complaint cases, and upon 
the respondents in Investigation & Suspension cases. If 
the rates in issue have been increased since January 1, 1910, 
by changes other than the general increase of 1918 and 
1920, the burden is upon the carrier.<l) 

4. The best evidence of which the case is susceptible must be 
produced. 

0 Peepaeatiok of Bate Gases : Graphic Pkesehtatioh of Rate Exhibits 
AND Evidence. 

Interstate Commerce Act, Section 15. 
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In formal complaint cases, the best evidence of the 
transportation details consists of the bills of lading and 
paid freight bills. In reparation cases, such as the one 
of the Youngstown Pipe & Supply Co., these documents 
should be tendered in evidence as exhibits in connection 
with the oral testimony of Mr. Moody and Mr. Brown. 
.The examiner may decide (a) to receive them when 
offered at the hearing; or (b) he may tell Mr. Whitney, 
’the complainant’s counsel, that the record will show that 
the shippmg papers were offered for inspection at the 
hearing, but that these should be retained in complain- 
ant’s possession. If the examiner so instructs Mr. Whit- 
ney, he will know that the reparation procedure will 
conform to that prescribed in Rule V of the Commission’s 
Rules of Practice. 

Statement of Shipments — Rule V. In substance. Rule 
V provides that if, after decision upon the main issues, 
the Commission decides that reparation should be 
awarded, the record wiU be held open while complainant 
prepares a reparation statement in conformity with Form 
No. 5 of the Approved Forms, appended to the Rules 
of Practice. This statement is submitted to the defend- 
arrts for check and verification, and then mailed to the 
Commission which enters an order of reparation, com- 
manding the defendants to pay the proper amounts to 
the complainant. As Rule V sets out in detail the 
specific requirements of the Commission, further refer- 
ence to them is not necessary. The statement filed in 
connection with the informal complaint of the Youngs- 
town Pipe & Supply Co. contains practically the same 
mformation as is required in a Rule V statement. 

Documentary Evidence — Rule XIIL As documentary 
evidence is frequently very valuable in Commission cases. 
Rule XIII is very important. Paragraph (a) of this rule 
provides that when relevant and material matter is em- 
braced in a book, paper, or document containing other 



FORIMAL HEARING 


43 


matter, not material or relevant, the relevant portion 
must be designated plainly and true copies may be sub- 
mitted in evidence as exhibits. 

Documents on E’ilb with Commission.' Paragraph 
(b) provides that reports or documents on file with the 
Commission (not including freight tariffs) may be made 
a part of the record of facts without, as is required in 
the case of documents not on file with the Commission, 
producing the document or report for identification. 

This paragraph also provides four methods in which 
relevant portions of the transcripts in other cases before 
the Commission may be made a part of the record. It 
states that when any portion of the record in another 
proceeding before the Commission is offered in evidence, 
a true copy of such portion shall be offered as an exhibit, 
but that this provision may be waived, subject to four 
conditions, as follows: 

1. If the party offering the evidence agrees to supply the neces- 
sary copies later at his own expense, if and when required. 

2. If the portion is specified in detail so as to be readily 
identified. 

3. If the parties represented stipulate that such portion of the 
other transcript may be incorporated in the record by 
specific reference, and that other parties may incorporate 
other portions, in a similar manner. 

4. If the examiner directs such ineoiporation. 

Evidence offered in any of these forms is subject to 
proper objections. 

Paragraph (d) requires that copies of all docmnentary 
evidence must be furnished to the opposing counsel. It 
is, therefore, desirable to have a supply of all exhibits 
on hand in order that each participant in the hearing 
may have a copy. 

Takipp Schedules. Paragraph (c) of Rule XIII is an 
important exception to the rules for the submission of 
documentary evidence in favor of tariff schedules on file 
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with the Commission under the provisions of Section 6 
of the Interstate Commerce Act. It provides that matter 
contained in any such tariff or schedule need not be pro- 
duced for identification, or produced bodily in the form 
of exhibits. Specific reference to the number, page, and 
item of the tariff or schedule in question is all 'that is 
required. Exhibits of rates and rate comparisons, how- 
ever, must contain upon their face specific references to 
all of the tariffs in which the individual rates appear. 
Where distances are shown on the exhibit there must be 
footnotes showing how the distances are arrived at, that 
is, the various lines and their junction points must be 
specified briefly. 

Othbe Pkovisions op Rule XIII. Paragraph (e) 
gives the specifications for printing and typewriting the 
exhibits. Por example, it states that the preferred size 
is 121/^ by 22 inches, with a side margin of at least 1% 
inches; and further that exhibits of more than five pages 
should have a summary sheet attached as the first sheet 
or title-page. Blue prints and hectograph work are 
frowned upon by the Commission. No case is helped by 
the introduction of unwieldly or poorly printed material. 

Paragraph (f) provides for the filing of supplemental 
exhibits subsequent to the hearing. 

Paragraph (g) provides that no facts which are sub- 
mitted subsequent to the hearing, except authorized sup- 
plemental exhibits, will be made a part of the record. 

Numbering Exhibits. When documentary evidence is. 
submitted in the form of exhibits the examiner gives 
them consecutive serial numbers in the order in which 
they are offered. For this reason it is unwise for Mr. 
Moody, in preparing his exhibits, to insert numbers on 
their face. In case one exhibit is rejected, or in case an 
exhibit is placed in the record ahead of his, the entire 
series of his exhibit numbers will be thrown off. This 
occurs frequently. 
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Submitting Exhibits, When the exhibit is offered two 
copies are handed to the Commission's shorthand reporter 
who marks the original for identification. The first copy 
is handed to the examiner for his personal use. After 
the reporter marks the original it becomes the official 
record of the Commission and can be removed under no 
circumstances. Care should be taken by witnesses not 
to disturb the official file of exhibits which are in the 
reporter's possession. 

Practical Application 

Problem. Mr. Brown is called to take the stand and his attorney 
is directly examining him. What facts should be developed in this 
direct examination? 

Solution. Mr. Brown should be questioned along lines that will 
bring out the following facts: 

That he is the president of the corporation on whose behalf 
the complaint is filed. 

That the corporation is engaged in the manufacture of cast- 
iron pipe at Youngstown, Ohio. 

That he is familiar with the financial transactions concerning 
these shipments. 

That the pipe was sold by him to the consignee in Milwaukee. 
That contract of sale provided for delivery at Milwaukee, 
freight prepaid. 

That the Youngstown Pipe & Supply Co. prepaid the amount 
of the freight charges shown on the statement. 

That the transportation charges were borne by the Youngs- 
town Pipe & Supply Co. and that it has not been reimbursed 
in any manner by the consignee for the freight charges or any 
part thereof. 
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ORAL ARGUMENT AND BRIEFS 

W HEN the taking of testimony is concluded, the 
examiner hears oral argument, if this is desired 
by the parties; fixes the dates for the filing of 
briefs; announces the names of the parties to whom the 
free copies of the record will be sent, unless this was done 
at the beginning of the hearing ; and formally closes the 
hearing. 

Requests for Oral Argument before Commission. If Mr. 
Brown thinks that the future shipments of the Youngs- 
town Pipe & Supply Co. justify the expenditure necessary 
to have the case argued before the Commission in Wash- 
ington, his representative, Mr. Whitney, can place the 
request upon the record at the conclusion of the hearing, 
or it may be made later in the brief or in the exceptions 
to the proposed report.® 

The Commission’s argument calendar is crowded with 
cases of importance to entire communities and to large 
sections of the country. Consequently, requests for oral 
argument before the Commission in Washington should 
not be made unless necessary. However, even though the 
complainant may not deem argument necessary at the 
close of the hearing, the proposed report of the examiner, 
if adverse to him, may render it imperative that his argu- 
ments be put before the Commissioners who are going 
to decide the ease. Oral argument before them is the 
only direct contact between the complainant and those 
who pass upon the merits of his case. If Mr. Whitney 
and Mr. Brown have decided to have the case argued in 
Washington, the request might as weU be made at the 

©EnleXrV, (d-4) and (e). 
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hearing. If they have decided otherwise, there will still 
be considerable time in which they may change their 
minds, if necessary. 

QM Argument before Examiner. In cases such as the 
one of the Youngstown Pipe & Supply Co., the amount 
involved would hardly justify sending Mr. Whitney to 
Washington to argue the case before the Commission, 
and yet the record should show the principal contentions 
upon which the complainant relies. In that event, the 
counsel may request that the examiner allow oral argu- 
ment before him and indicate the amount of time which 
would be required for the complainants argument. The 
examiner will then arrange the argument and allot the 
time for the opening, reply, and closing for the several 
parties.® 

The argument which Mr. Whitney presents for the 
complainant embodies the following, in about the order 
indicated: 

1. A statement as to the two primary issues of unreasonable- 

, ness and misrouting, upon which the complaint is founded. 

2. A summary of the situation, consisting of a description of 
the two routes, the distance, and the present rates over 
each route. 

3. The evidence with respect to the issue of misrouting, 
namely: the fact that the shipment was tendered un- 
routed; that the carriers forwarded the shipment over a 
higher rated route; that the lower rate applied over an 
available route in which the originating carrier also par- 
ticipated; that these facts constitute misrouting under the 
Commission's decisions. 

4. A statement that the car ferry from Ludington to Mil- 
waukee is not a water line within the meaning of the Com- 
mission's decisions with respect to misrouting, but a part 
of the rail line of the Pere Marquette. 

5. A summary of the evidence bearing upon the reasonable- 
ness of the rate charged over the route of movement. 
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&: In conclusion, a renewal of the prayers of the complaint, 
namely, reparation under both allegations, and that a rea- 
sonable rate be prescribed for the future over the route 
through Chicago to Milwaukee. 

The defendant carriers are nearly always represented 
by experienced counsel and it would be unnecessary to 
include, here, an outline of their argument. The com- 
plainant should reserve a short time for reply to the de- 
fendants’ argument. 

Fixing Due Date for Briefs. The printed brief, espe- 
cially when cases are not argued before the examiner, is 
the best means of summarizing the facts and contentions 
for the benefit of the examiner who is charged with the 
duty of writing a proposed report. There are very few 
cases in which well-written briefs from all parties are not 
an important feature of the record. 

At the hearing, Mr. Whitney requests that the dates 
be set for briefs and the examiner complies by allowing 
thirty days from the last day of the hearing for the filing 
of briefs by all parties. In case Mr. Whitney has engage- 
ments which prevent his preparing a brief, having it 
printed, and sent to Washington within that time, he’ 
should make a request for an extension of the brief date. 

Ordinarily such a request will be granted in a formal 
complaint case, but not in an Investigation & Suspen- 
sion case. The period within which I. & S. cases must 
be decided is only seven months and this is not sufficient 
to allow more than thirty days’ time for briefs. If, in 
an I. & S. case, the carriers need additional time and 
request an extension of the thirty-day period, they will 
agree to file a Sixth Section application with the Com- 
mission, asking authority to postpone the effective date 
of the suspended schedule in order to give time for a 
thorough presentation of the case. 

Ordinarily no reply briefs are permitted in cases pre- 
sented under the “proposed report” plan, but in excep- 
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tional cases this rule may be relaxed for good cause. 
Requests for reply briefs should state the good cause fully 
and pointedly. After the brief date is fixed the examiner 
announces that the hearing is closed. 

Briefs. Too much emphasis cannot be placed upon the 
importance of filing a carefully prepared brief. This is 
an art in itself. 

It is a fact that many of the hriefs filed with the 
Commission are of little or no help or assistance to 
the Commission. The reason is that there are com- 
paratively few lawyers in the country who know how 
to present a case upon brief in the manner that the 
Commission finds most helpful. 

The carriers realize that the brief is tlie most important 
single document filed in the record of a case. They desig- 
nate, for this phase of the case, one of their lawyers who, 
by special training and experience, has earned an unusual 
reputation as a writer of strong, clear briefs. In the 
Youngstown Pipe & Supply Co. Case, Mr. Whitney 
should by all means write the briefs, as lawyers are 
trained in that form of literary composition. However, 
while it would be inadvisable for Mr. Moody to attempt 
to prepare the brief himself he can, because of his traffic 
knowledge, render valuable assistance. 

Briefs must be received by the Commission within the 
thirty-day period, or on or before the date fixed at the 
conclusion of the hearing, unless an extension of the date 
has been granted. If not filed strictly within the required 
time they will be rejected and returned. 

Structure of the Complainant’s Brief. The Rules of 
Practice contain certain exacting requirements for the 
printing and filing of briefs, and also describe the sub- 
jects that should be included and discussed in the briefs.® 
As Mr. Whitney is aware that his xmfamiliarity with 
work in this field is a handicap, he asks a friend of his 
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Cover Page. The cover of the brief shows the name of 
complainant, “v.,” and the name of the principal defend- 
ant, “et al.” Opposite this is the I. C. C. docket number 
as ^own below : 


youNGSTO'vrar pipe & supply oo., 'i 

Complainant^ 

V. I 

PENNSYLVANIA RAILEOAD COMPANY, et al,, 

Defendants, ^ 


Docket No. 
18597 


Then follow the names of the complainant’s counsel 
and/or traffic manager, on the right-hand side. On the 
lower left side the date of the brief is shown together with 
the address at which it is prepared. 

Index. The first page or pages contain an index of the 
main topics and subheadings of the contents of the brief. 


List of Cases. The index is followed by an alpha- 
betical list of the cases or decisions cited in the brief, with 
the numbers of the pages on which the citations appear 
in the brief. 


Body of the Brief. On the next page the title, as 
shown on the cove^, is repeated. Here the body of the 
brief, comprising four main divisions, starts: 

4. Statement of the case. 

2. Abstract of the evidence. 

3. Argument. 

4. Request for specific findings and conclusions. 

Statement op the Case. The first paragraph con- 
tains a clear, concise, and condensed statement of the 
main issues in the case, which is similar to the statement 
read by the examiner at the opening of the hearing. A 
page or two is sufficient for this statement. A paragraph 
should be added showing where and when the case was 
heard, and the name of the examiner or Commissioner 
who conducted the hearing. 

Absteact op the Evidence. The abstract of the evi- 
dence presented may be made under subject headings. 



TABLE OP CASES 


Advances m Rates-~Western Case, 20ICC. 3 07... 84 

Aasted & Burk Case. 50 I C C 371 73.78 

Boston Wool Trade Association Case'! €9 I C.C 2S2 91 

Bukler Mill & Elevator Company Case, 66 1 C C 613 83 

Central of N J Case, 257 US 247 74 

Clay Products Co Case, S3 I C C 195 . 97 

Clinton Paving Bnck Company Case, 66 ICC 338 ... 97 

Hydraulic-Pr<j 

Increased Sw TABLE OP CONTENTS. 


Lake Charles 
Limestone fr< 
McLeod Case 
Mississippi Fs 
Missouri & I! 
Peabody Luid 
Southern Hai 
Southern Ric 
Strasburg Ste 
Strasburg Ste 
Swift & Co 


Statement of case * * 

Complainants' evidence 5 

Witness Chartea D, Batson 5 

CreosOting process and its economic results 5 

Development of the industry ® 

Creosotlng distinct from milling lumber 8 

Transit an essential of creosotlng 9 

Witness D. Megehee • * - 9 

History of transit charge....... 10 

Meridian, service described 12 

Hattiesburg, service described * 15 

Spartanburg, service described .. 20 

Witness W H Hendley 20 

Savannah, service described 2T 

Witness John A. O’Rourke 27 

Grenada, service described 32 

Witness J, P. Klaes 32 

Louisville, Mississippi, service described 40 

Witness J E Cooke, Jr. 40 

Atlanta. Georgia, service described 44 

Witness L P Wilburn 44 

Chattanooga service described 40 

Louisville, Kentucky, service described 48 

Witness Buechele 48 

Montgomery service described 63 

Portsmouth, Virginia, service described ..... 57 

Witness Vail 67 

Norfolk service described 60 

Witness Mansfield 60 

Mobile service described 01 


Pensacola service described., 


Figure 2, To comply witli Eule XIY (b) of tbe Commission's Eules o 
Practice, every brief of more than twenty pages mnst contain a sub jee 
index and san. ^pEabetically arranged table of cases cited. 
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or in the form of a running outline of the testimony, in 
the same order as it appears in the record. The testimony 
should be abstracted in the first person and in an abbre- 
viated form, omitting questions unless the questions form 
the real basis of the answers. 

Each statement of fact should be accompanied by a 
page reference to the transcript of record. For example, 
“I am Traffic Manager for Youngstown Pipe & Supply 
Co., and I am familiar with the rates under attack and 
have prepared an exhibit which I now offer (Rec. p. 
3 - 5 ).” 

All of the essential facts that are necessary to support 
the allegations of the complaint should be included in 
■ffie abstract and all nonessentials should be omitted. 
The length of this second division of the brief depends 
entirely upon the number of witnesses and the amount 
of their testimony. 

The abstract should give a short description of each 
exhibit. One or two of the most convincing exhibits 
showing tabulations of rates and distances should also 
be printed at the conclusion of the abstract. Such ex- 
hibits can be referred to at the oral argument, at which 
time the Commissioners are eager to have such a state- 
ment before them. 

Argument. The argument m the brief states, first, the 
primary allegation (in the Youngstown Pipe & Supply 
Co. Case unreasonableness) followed by a summary of 
the convincing evidence in support of that allegation, 
and fortified by , citations from decisions of the Commis- 
sion or the courts, in support of the principle presented. 

The second primary allegation . is next stated (in the 
Youngstown Pipe & Supply Co. Case misrouting) fol- 
lowed in like manner by facts, reasoning, and citations 
in support of the principle relied upon. Then the prayer 
for reparation and the extent of the relief sought is stated, 
^y^ith the facts showing that the complainant is the real 
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party iii interest. This is followed by reasoning and cita- 
tions in support of awards under the two primary allega- 
tions. 

Next, the prayer for future rates is stated, together 
with the reasons why this form of relief is sought. 

The argument in the brief must be on the point at all 
times, and must employ direct and forceful language. 
The filing of a wordy brief before the Commission is an 
expensive and useless effort. 

Request foe Specific Findings and Conclusions. 
In this fourth and final division the findings sought by 
the complainant and the form in which they are desired 
are concisely listed. For example, in the Youngstown 
Pipe & Supply Co. Case there would be a request for 
findings that: 

1. The rates over the route of movement were unjust and un- 
reasonable. 

2. The shipments described in the evidence were misrouted. 

3. The present rates over the route through Chicago are and 
for the future will be unjust and unreasonable to the ex- 
tent that they exceed, or may exceed, 40 cents per 100 
pounds. 

4. An order be entered prescribing the rate of 40 cents on 
cast-iron pipe from Youngstown to Milwaukee, via the 
Pennsylvania and the Chicago and North Western, for the 
future. 

5. The complainant made the shipments as described; paid 
and bore the charges thereon; has been damaged by the 
misrouting and by having paid unreasonable rates, and is 
entitled to reparation in a specified sum, with interest. 

6. An order be entered requiring defendants to pay to com- 
plainant the said sum, with interest at 6 per cent per 
annum, from the date of payment of the unreasonable 
charge. 

7. The Commission grant such further relief as, in the pre- 
mises, it may deem proper. 

AE of the above specific statements are made in con- 
nection with the Youngstown Pipe & Supply Co. Case* 
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Far all usual cases, the general outline of the brief is 
practically the same as this one, and it is important that 
it be followed. 

Printing Specifications. The Commission requires briefs 
to be printed in ten or twelve point type on good, un- 
glazed paper, 5% inches wide by 9 inches long, with inside 
margin not less than 1% inches wide, and with double- 
leaded text and single-leaded citations.^ Accordingly, 
when Mr. Whitney completes his draft of the brief he 
copies these specifications and sends them along with his 
draft to the printer. 

In cases of undue prejudice a map or chart of the 
locations of the alleged preferred and prejudiced localities 
must be included in the briel This, however, is not 
necessary in the Youngstown Pipe & Supply Co. Case. 

Service. The Commission requires twenty copies of the 
brief mailed to them and the letter of transmittal must 
show that additional copies have been mailed to all par- 
ties and their attorneys who appeared at the hearing.*^ 

Practical Application 

Problem. Assuming that the Youngstown Pipe & Supply Co. 
expects to have a continuous and large movement of cast-iron pipe 
from Youngstown, Ohio, to Milwaukee, Wis., and therefore considers 
it worth while to have this case argued before the commission in 
Washington, what action would be necessary to arrange for such 
a hearing? 

Solution. This might be accomplished by placing a request for 
oral argument before the Commission in Washington, on the record 
at the close of the hearing. On the other hand, if such a request is 
not made at the close of the hearing by the examiner, but sub- 
sequently appears desirable, as for example if the report of the ex- 
aminer proves adverse to the complainant, such request for hearing 
before the Commission in Washington may be made later in the 
brief or in the exceptions to the proposed report. 

® Rule XXI. 

© Rule XIV (c). 
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yi FTER the briefs have been received by the Com- 
mission the examiner in charge of the hearing 
^ ^ brings forward a proposed report. This report, 
which is in the form of a decision of the Commission, is 
the recommendation of the examiner. It contains a state- 
ment of the issues and facts in the case and the findings 
and conclusions which the examiner thinks should be 
made.® 

Structure and Preparation of the Proposed Report. In 
the Youngstown Pipe & Supply Co. Case the proposed 
report of the examiner includes the following subject 
matter: 

A statement of the issues, similar to the one the examiner read 
at the opening of the hearing, 

A statement of the route of movement and the route specified in 
the bills of lading; the rates over the two routes; the rates charged; 
the rates legally applicable; the facts bearing upon the allegation 
of misrouting. 

An analysis of the complainant’s allegation with respect to mis- 
routing and the turning point in the evidence, followed by a finding 
that the shipment was misrouted by the carriers. 

A statement of the complainant’s allegation of unreasonableness; 
a brief summary of the essential facts in support of* this issue; a 
sum m ary of the evidence offered by defendants indicating that the 
rates charged were not unreasonable per se. 

A discussion of the existence or absence of necessity for the main- 
tenance of the rate sought over the Chicago route for the future, 
with his finding that, the route in connection with the Pere Mar- 
quette being open, the record failed to show the necessity for an 
additional route through the congested Chicago switching district. 

The conclusions: That the shipments were misrouted; that the 

<I>Eule XIV (d-3). 
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record and citing the pap on which the evidence quoted 
appears. Unless exceptions concerning errors of fact or 
conclusions are filed, the Commission assumes that the 
proposed report is correct. 

In the Youngstown Pipe & Supply Co. Case; for exam- 
ple, Mr. Whitney includes in the exceptions such errors 
of fact as may appear in the proposed report, pd takes 
specific exception to the findings and conclusions with 
respect to the reasonableness of the rate and the necessity 
for the route by way of Chicago. As to misrouting and 
the award of reparation, the exceptions which he files 
merely state that those findings are satisfactory to the 
complainant. 

The defendants take exception to the finding that the 
shipments were misrouted and to the award of reparation, 
but accept as correct the finding that, in the examiner’s 
opinion, the rates assailed over the Chicago route were 
not unreasonable. They also state that they concur in 
the finding with respect to the lack of necessity for the 
additional route by way of Chicago. After the exceptions 
are briefly stated a short argument, confined to the excep- 
tions, is included. 

'Printing and Filing of Exceptions. As indicated by the 
Commission’s stamp, exceptions to this proposed report 
must be filed within twenty days after it is served. They 
must be printed and served in the same manner as briefs. 
Accordingly, twenty copies are sent to the Commission, 
and one copy is sent direct to each of the parties repre- 
sented at the hearing. 

If oral argument before the Commission m Washington 
is desired, a request to this effect may be included at the 
end of the exceptions, even though no previous applica- 
tion has been made for it. Any party filing exceptions, 
or reply to exceptions, may apply for oral argument but 
the request must accompany the exceptions or reply.® 
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Eeplies to Exceptions. After expiration of the twenty- 
day period for filing and service of the exceptions,® ten 
days are allowed for the interested parties to file their 
repli^ to the exceptions. Such replies must conform to 
the same- rules for printing and service as briefs and 
exceptions It is always well for the party in whose favor 
the proposed report is rendered to support the examiner’s 
report as adequately as possible by a carefully prepared 
reply. 

Oral Argument before the Commission. If a request for 
oral argument is made by either party within the time 
allowed, the Commission ordinarily grants it and assigns 
a date on which counsel for the parties are to appear at 
the offices of the Commission in Washington. Usually 
the date ranges from one to three months from the time 
the replies to the exceptions are received. If the case is 
relatively unimportant, a Division of the Commission, 
composed of three members, is designated by the Com- 
mission to hear the argument and dispose of the case. 
If the issues involved in the case are of importance to 
the entire nation, or a large section of it, or to one of the 
basic industries, the argument is usually assigned to the 
entire Commission. 

Notice of Oral Argument. The Commission serves 
notice of oral argument upon all counsel who have ap- 
peared at the hearing or whose names have appeared 
upon briefs and exceptions. No answer to this notice 
is required, but each counsel who desires to participate 
must write to the Commission requesting that he be 
allotted a certain length of time for his argument. In 
the Youngstown Pipe & Supply Co. Case, Mr. Whitney 
would probably be allowed about one-half to three-quar- 
ters of an hour. Counsel should never request an un- 
necessary length of time as the Commission’s argument 
calendar is always crowded and its time must be con- 


®Rule Xrv (d-4). 



60 


HANDLING THE CASE 


served to the utmost extent. Before the hearing each 
counsel can, by consulting the clerk in charge, ascertain 
how much time is allotted to him and can then shape his 
argument accordingly. 

Hearing the Argument. Arguments before the entire 
Commission, or a Division of the Commission, are held in 
one of the large halls on the top floor of the Commission’s 
headquarters in Washington. 

After the Commissioners have entered the hall and 
taken their seats, the Chairman of the Division calls the 
name of the case and, from the list before him, announces 
the name of the first counsel who will participate in the 
oral argument. Three minutes before his allotted time 
expires a small red light flashes immediately in front of 
him. This signal is a warning for him to conclude his 
argument. The counsel who opens the argument may 
reserve some of his time for reply after his adversary has 
concluded. 

As this phase of the procedure is the only step in which 
the litigants have an opportunity to plead their causes 
direct to the members of the Commission who will decide 
the issues, the folly of complainants or defendants per- 
mitting other than trained and seasoned lawyers, accus- 
tomed to legal debate and oral combat, to represent them 
is readily apparent. The importance of this opportunity 
should not be neglected or underestimated, especially in 
cases where the proposed report of the examiner is un- 
favorable. 

Essentials of Opening Argument. The experienced 
counsel, in opening the argument, does not take for 
granted that the Commissioners before him are versed in 
the issues or the facts of his case, but opens his remarks 
with a simple and concise statement of the issues, similar 
to that contained in the first paragraph of the proposed 
report of the examiner. Next, he states the recommenda- 
tions of the examiner, and specifies those that he is sup- 
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porting in argument, and those which he is seeking to 
have reversed or modified. 

He follows this introduction with a brief statement of 
the geographical situation of the points of origin, destina- 
tion, routes, and a statement of the rate charged, and the 
rates sought. 

His argument proper follows the same general outline 
as that adopted in his brief, and in concluding, he renews, 
in the form of a summary, the prayers of the complaint. 
If the case is complex he may pass copies of certain ex- 
hibits and maps to the bench in order that the Comnois- 
sioners may more readily absorb the essential details of 
the case. 

If the counsel omits to present the primary issues and 
a brief picture of the case in the opening argument, he 
cannot expect to gain and hold the close attention of the 
Commissioners. It will prove to his advantage to bear 
in mind that — 

A case well stated is a case half won. 

As a general rule it requires both skill and experience 
to compass the high poinjs in a case within the allotted 
time. 

Substance of the Argument. The substance of the 
arguments of each counsel should be strictly confined to 
evidence of record and to arguments made in the written 
briefs and exceptions. A 'shorthand reporter takes the 
oral argument which becomes a part of the record in the 
case. 

Decision of the Oommission. Ordinarily the decision of 
the Commission is rendered and served upon the par- 
ties within three to nine ihonths after the oral argu- 
ment, depending upon the size and nature of the case. 
While the form and substance of the Commission’s deci- 
sion is usually the same as that of the proposed report of 
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the examiner, in many instances the conclusions proposed 
by the examiner are modified by the Commission. 

Procedure for Reparation. The procedure generally 
ceases with the receipt of the decision, except for the mat- 
ter of reparation. Assuming that, at the hearing in the 
Youngstown Pipe & Supply Co. Case, the examiner in- 
structs the parties that reparation, if awarded, will be 
handled under Rule V procedure, and that the Commis- 
sion, in its decision finds that the Youngstown Pipe and 
Supply Co. was damaged, the Commission then instructs 
the complainant to comply with Rule V of the Rules of 
Practice. 

Immediately upon receiving the decision Mr. Moody 
prepares a statement of the shipments and the amounts 
of reparation claimed, as provided in Rule V. The state- 
ment is submitted to the proper officials of the carrier 
found responsible for the misrouting, for verification, 
and a certificate of correctness. This statement is then 
mailed to the Commission and the Commission, in due 
course, issues a specific order requiring the proper carrier 
to pay the complainant the amount of damages so deter- 
mined, with interest. 

Petitions for Eehearing or Reopening.® In the mean- 
time, the defendants in the Youngstown Pipe & Supply 
Co. Case, tliinking that an error was made in the Com- 
mission’s finding that the shipments were misrouted, may 
petition for rehearing, reargument, or reconsideration. In 
this event, their petition must be printed, filed and served 
in the same manner as required for briefs, except that 
only 15 copies are necessary for the Commission itself. 
Opportunity will then be given the opposing side to file a 
reply to the petition within ten days^ 

Unless this petition sets up new matter not fuUy con- 
sidered by the Commission in its opinion, or alleges some 
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rather patent error of law, the Commission will deny it. 
However, the policy of the Commission toward such 
petitions might be described as liberal, certainly more 
iiberaj. than that of the courts. 

When a case has been decided by a Division of the 
Commission the petitions for rehearing are referred to the 
entire Commission. For this reason the granting of a 
petition is in the nature of an appellate review, by the 
full Commission, of the decision of a division. No party 
should invoke the action of the full Commission upon 
such a petition unless he has sound logic and reason upon 
his side. The mere fact that a case is decided adversely 
to one party or the other does not, in and of itself, war- 
rant taking an appeal to the full Commission. 

A petition for rehearing the part of any case which 
relates to reparation must be filed within sixty days after 
service of the report.® If the petition of the carriers in 
the Youngstown Pipe & Supply Co. Case is filed after the 
expiration of that period the reply of the complainant 
should object upon that ground. 

If a petition for rehearing or reopening is granted, the 
case will be set down again for rehearing, further hearing, 
further argument, or further consideration, according to 
the merits and prayers of the petition. After these subse- 
quent proceedings have been concluded a new report on 
rehearing, further hearing, reargument, or further con- 
sideration will be issued by the entire Commission. If 
the petition for rehearing is denied, a formal notice to 
that effect will be served upon all the parties by the Com- 
mission and the litigation is ended so far as procedure 
before the Commission itself is concerned. 

Actions in Court upon Interstate Commerce Commission's 
Orders. The scope of this text is confined to procedure 
before the Commission and therefore no attempt is made 
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to go into procedure in the courts. However, the follow- 
ing brief sketch is essential to insure against leaving the 
reader in ignorance of possible further action. 

There are two usual avenues through which the Com- 
mission’s orders may be taken into a Federal court. In 
the Youngstown Pipe & Supply Co. Case, for example, 
the carriers may refuse to pay the damages awarded by 
the order of the Commission. The Interstate Commerce 
Act® provides that in such a case the shipper may bring 
suit in the Federal district courts, based upon the Com- 
mission’s report and award, which wUl be pnmd facie 
evidence of the facts therein made. As a rule the shipper 
can go into court only when an affirmative order of dam- 
ages has been issued in his favor and the carriers refuse 
to obey the Commission’s order. 

If the Commission had found the rates unreasonable 
and had issued an affirmative order against the carriers, 
requiring them to establish and maintain for the future 
the rate of 40 cents via the Chicago route, they would 
have to pay heavy fines for failure to obey this .order 
unless they obtained an injunction in a Federal court 
against its enforcement. The court having jurisdiction 
of such eases consists of three Federal judges specially 
created by the statute. 

After a case has been tried in this court an appeal lies 
direct to the Supreme Court of the United States. The 
courts require the Commission to adhere strictly to the 
statute, and decisions of the Supreme Court upon con- 
tested orders of the Commission are final as to what the 
statute means and what the Commission shall do under it. 

If the Commission dismisses the complaint, neither 
shipper nor carrier would have any cause of action in the 
courts. There are exceptions to these general statements 
but in ordmary cases these principles govern. 


<D Section 16, paragraph (2). 
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The foregoing pages on procedure before the Interstate 
Commerce Commission are intended to give a simple, 
nontechnical account of the Commission’s work and what 
is expected of one going before it for the purpose of mov- 
ing that body to action under the terms of the Act. 

Before a person is entitled to caU himself a commerce 
lawyer, however, he has a long road to travel. Not only 
should he be well grounded in the law, in its broadest 
aspect, but he must keep up with the current work of 
the Commission through its published opinions and an- 
nual reports. Some knowledge of the history of transpor- 
tation in general in the United States and other countries 
is exceedingly valuable and a considerable degree of 
familiarity with the opinions of the Commission and the 
annual reports of that body since it was instituted, is 
almost essential. 

Nor is this all. Since the passage of the Act in 1887 , 
there has been constant litigation under it in the Federal 
courts. The decisions in these cases which involve ques- 
tions of constitutional, statutory, and administrative law 
bearing upon the powers of the Commission and the 
application of these laws to transportation problems, 
have a direct bearing upon the enforcement of the Act 
by the Commission and the rights of the various parties 
under the law. 

It seems hardly necessary to add that the real outcome 
of a case depends, not so much upon the formal pro- 
cedure in the trial of the case, as upon the proof offered 
at the hearing in substantiation of the complainant’s 
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cause, and the skill with which the record is compiled by 
the parties. The evidence that should be offered in par- 
ticular cases depends upon the facts peculiar to each case. 

Practical Application 

Problem. Mr. Whitney has received a copy of the proposed 
report in which the examiner recommends that the Commission find 
that the shipments were misrouted, but. that the rates assailed are 
not unreasonable; that reparation should be awarded, but that the 
prayer for the future rate via the Chicago gateway should be denied. 
What should be his next step? 

Solution. His next step should be to prepare and file exceptions 
to the proposed report, and, in addition, to point out any errors 
of fact that may appear, to take specific exception to the findings 
and conclusions with respect to the reasonableness of the rate and 
the necessity for the route by way of Chicago. He should also state 
that the finding of misrouting and award of reparation are satis- 
factory. 



APFEISTBIX 

With the exception of the Special Docket Application, all of the 
more important forms to which reference is made in this manual are 
shown in the Rules of Practice before the Commission. 

The Special Docket Application, reproduced on the following 
pages, is the form used by carriers in complying with the require- 
ments of Rule III (f) of the Commission's Rules of Practice, when 
seeking authority to refund charges collected in violation of the 
Inlerstate Commerce Act. 
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HANDLING THE CASE 


Snteisitate Commerce Commtoeiion 


At a session of the Interstate Commerce Commission, Division 2, held aV its ofEce in Washington, D, C., on the 4th 
day o£ August, A, D. 1920, it was ordered that applications on the Commission’s special docket for authonty to 
make reparation (except as to charges assessed by or through the Preaident during Federal control) be made on 
the followmg form. 

, , GEORGE B. McGINTY, 

Seetetanf, 


v*er whiet sh p'..ont siovfld 

When » oliuai haa been ddclmod by tba Comaiieaicw oa the special doclcat it may jot b« recoBeidemd on that dookat if it ia not airain ««!>. 
elttad withia a period ef aix month* from the data upon which it waa datned. nor may it be filed aa a fonaa! complaint anlaas *uch fonnal 
eompiaiBt be Sled within six zconth* after the parties have been aatiSad by the Corntruaioa that the elaim can sot bo datarminad infarmatly 
yroT^dad, howerer. That this ruliau do«a not app>y to ooaaplainta for i»pa*»tioB filed with n the period of limitation sot forth la aeetioa IS of 
the intamtate cominerea act aad section dObCf) of the t“an»portation act, 1920 See Kule if I ault* of Practmo 


Tile (vciuremoBt* of this form mnvt be compiled with in every ease. 


1920 Sm Side ill (lull.* of Prac 


SPECIAL DOCKET No. 


Complainant’s No 

. . . Co Claim No 

- Co. Claim No 

- Co. Claim No — 

Request for authority to pay $ . , 


To THE Interstate Commerce Commission: 

Company respectfully requests an order herein authorizing the payment to the above-named 

claimant , of - State of 

of the sum of ^.Dollars 

), as reparation in connection with the following shipment i 

Commodity 

Number of alupments i^gregate weight 

From to Reconsigned at. 

<Pouit of oriEiB.) (Owtijuitioa) 

Consignor. , consignee 

BUI of lading issued by Co , at — 

(Uw Initials) 

Date . . . , 19 Shipment moved as follows; 


.. .Co., from . - . . . « to via 

Aggregate freight charges actually collected, $ date paid, - 19 

By whom paid to carrier .. . Date of defivery . ... ^ 19 

Give Inference to previous cases w'hich involved the samejrate situation . 
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APPENDIX 


1 


“ ts^lf the applicant earner did not collect the frdight charges, the earner which made the collection wiU use 
the following supplemental certificate, and i£ a third earner collected part of the charges, the special certificate 
will also be used, and the supplemental certificate will be understood to be based on and qualified by the assumed 
correctness of the special certificate. 

^ SUPPLEMENT.\L CeRTIFIC %.TE. 

I, the - of 

Rail Company, "have carefully read the foregoing application and now certify that the 

records and accounts of this company, as audited under my direction, show: 

1. That the aggregate weight was pounds 

2. That the aggregate freight charge, actually collected and retained, was $ ..... 

3. That the attached statement of billing. Exhibit 1, corresponds to the checked billing of the 
auditing department of this company. 

(CoiCDirallar or Csboriil Auditor ) 

*TIn» ««ru£c&t« must b« ptnionallj' sicaad by tb« eomottoller or »ecoantia^ officer in ehsrje of freight reveaui! seoou&ta. not by • aubordiute. 


t3i*When a ca-ner, other than the applicant and not the earner using the supplemental certificate, has coHected 
any part of the charges the following special certificate will also be used 

Special Certificate. 

of the. Rail Company, 

have carefully read the foregoing application and now certify that the records and accounts of this 
company, as audited under my direction, show: 

1. That the aggregate weight was pounds. 

2. That additional freight chargee were oqUected by this company to the amount of S 

no part of which has been refunded. 

(PetaoB*! 

^ (Compt^lftr or Gscwrftt Auditor) 

IThMi oartificat* mutt b* p«raoBal]y ■fetutd by the oomptrotUr or aneoonting offioer m oIuwicb ot freight teyeaue accounta. aot by » eubonllBate 


Complainant’s Certificate. 

„ I hereby certify that chaiges' of $ on the shipments involved herein were paid and 

borne as such — — 

. ..Co., and by no other. 

By. r Its 

Subscribed and sworn to before me this, day of — A. D. 19 

[seal ] Notary Public 


Instscjctions — Read Cabefiillt. 

1. Under section 1$ of the interstate commerce act, claims for reparation are barred if act filed within two yeani 
from the date the cause of action accrues, except that under section 206(f) cf the transportation act, 1920, the period of 
Federal control shall not be computed as a part of the period of limitation m causes arising prior to Federal controL 

2 This application should be accompanied by the original paid freght bills (and btUs of lading if misroutmg is 
involved), which will be returned by the Commission after the claim has been acted upon. 

3. Where the application is for authority to refund to the consignee when the papers show that the charges were 
paid by the consignor, or vice versa, or where the complainant is neither the consignor nor consignee, the Commission 
requires that a stipulation be filed with the application signed by the consignor, by the consignee, and by an executive 
or general officer of the carrier m substantially the following form: 


Title (Here insert names of complainant and defendants as in application to which stipulation relates ) 

undersigned the consignor of the following-described shipment (here insert date, car number, com- 


The 


modity, and points of ongin and destination) and theconrignee thereof, and the undersigneJ_____JRAUJ!.._. 


Company, stipulate and agree that any order entered in the above-entitled informal complaint for a refund on 
account of the excessive freight charges collected on said shipment shall be m favor of (here insert name of consignor 
or consignee, as case may be). 

.(Signature of consignor.) 


By 

Its 


(Signature of co Hin^n e< 







